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SATURDAY, JtXNB 14, 1910. 

United States Senate, 
Subcommittee on the Judiciary, 

Washington, D, O, 

The subcommittee met, pursuant to the call of the chairman, at 2 
o'clock p. m., in room 226, Senate Office Building, Senator Thomas 
Sterling presiding. • 

Present: Senators Sterling (chairman), Fall, Norris, Overman, 
Walsh of Montana, and King. 

Present also : Senator Ashurst. 

Senator Sterling. Three bills, S. 555, introduced by Mr. Sheppard; 
S. 611, introduced by Mr. Jones of Washington; and S. 896, intro- 
duced bv Mr. Nelson, relating to the enforcement of prohibition as 
provided by the eighteenth amendment, have been referred to the 
subcommittee. 

Gentlemen of the committee, let me say that the invitation to be 
present and take part in these hearings before the subcommittee was 
mtended to be for all members of the Judiciary Committee, and we are 

§lad to see Senator Ashurst here, and I want to express the regret of 
enator Nelson that he coi^d not be here this afternoon. He had 
two other committee dates, which made it impossible for him to come. 
Perhaps it would be well for me to read a couple of communications 
which I have here, as preliminarv to the taking of the testimony. 
First I will read a letter received from Mr. N. A. James. [Reading: 1 

Washington, D. C, JuneSffl919. 
Hon. KLnutb Nelson, 

Chairman Judiciary CommitUe, United States Senate. 

Dear Sir: Organized labor of America has arranged a protest demonstration 
through the Washington Central Labor Union against war prohibition, as well a& 
against the inclusion of beer in the national prohibition enforcement bill. 

This demonstration is to be held in the National Capitol on June 14, 1919, at 2 p. m.,. 
and will be participated in by representatives of labor from all parts of the country,, 
representing millions of American toilers and their femilies. 

We respectfully ask your honorable committee to receive a delegation from this' 
demonstration on the artemoon of June 14, so that the views and arguments against 
this prohibition bill may be presented to your honorable committee by the repre- 
sentatives of the American toilers. 

Trusting that your honorable committee will grant this request, and awaiting your 
disposition, 1 remain. 
Most respectfully, 

N. A. James^ 

Secretary Washington C. L, IT.- 
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This committee was then appointed, and after the appointment 
of the subcommittee this communication was sent to Mr. James: 

June 9, 1919. 
Mr. N. A. James, 

Secretan/j Washington Central Labor Union. 

606 Fifth Street, NW., Washington, D. C. 

My Dear Sir: On behalf of the committee, I write to say that the bills (S. 555, 
S. 611 and S. 896) to prohibit the liquor traffic and to provide for the enforcement of 
such prohibition and the war prohibition act were to-day referred to the following 
'subcommittee: 

Messrs. Sterling, chairman. Fall, Norris, Overman, and Walsh of Montana. 

Senator Sterling chairman of the subcommittee, has called a meeting, in response 
to the request of the Central I^abor Union of Washington, to hear the protests of the 
delegates of organized labor, for 2 o'clock p. m., June 14. 

By direction of the chairman. 
Very truly yours, 

Paul Sleman, Assistant clerk. 

It is in pursuance of these communications that this meeting 
for this afternoon is called, and the committee is ready to hear any 
representative of organized labor who desires to present his views. 

Let me say, in addition to what the reply to Mr. James set forth 
in regard to the three bills which he mentions, that I think — it 
would be my suggestion, at least — that this subcommittee should take 
as the basis of their work what is known as the Nelson bill. Senate 
bill 896, it being the same as the Volstead bill which was introduced 
in the House, and is now the basis for the House committee's work. 
The three bills agree, I think, in nearly all essentials. 

I wish to say, also, that Senator King was added to the subcom- 
mittee subsequent to the appointment of the original subcommittee. 

Mr. Gompers, did you desire to be heard ? 

Mr. Gompers. Yes, sir. 

Senator Sterling. The committee will hear you. 

STATEMENT OF MB. SAHITEL GOMPEBS, PBESIDENT OF THE 

AMEBICAN FEDEBATION OF LABOB. 

Mr. Gompers. Mr. Chairman and gentlemen of the subcommittee 
of the Judiciary Conmiittee, after the request was made by the 
secretary of the Central Labor Union of Washington for a hearing, 
the convention of the American Federation of Labor began its 
sessions, on last Monday — that is on »'une 9 — at Atlantic City, at 
which there was the largest number of delegates in the history of the 
39 years of existence of the American Federation of Labor, and the 
largest number represented of workers organized in the unions 
composing the American Federation of Labor. 

It is not necessary that the mere statement of numbers should be 
used as an argument for the fuller consideration of the subject 
matter before you, but it may be of more than passing interest "hen 
I say that under our system of representation we coimt that the 
delegates shall have the voting power upon the avera'je membership 
of the preceding fiscal year in the American Federation of Labor. 
We have adopted that smiply for the purpose of preventinir, if we 
could — and we have essentially prevented — any organization from 
padding its membership at the last minute, and that the delegates 
should vote upon that last payment. We did that as a matter of 
experience. For some reason many years ago that practice was 
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indulged in by one or two organizations, and we obviated that unfair 
position by declaring that not upon the last payment of the organi- 
zation should the representation and voting power consist, but that 
it should be based on the average membership during the year» 
The increase in membership during the year of the American Federa- 
tion of Labor was nearly 300,000. The payment by the unions 
afiiliated was upon a membership of at least 3,600,000. As I 
say, after the request was made by the Washington Central Labor 
Union for a hearing of representatives of labor, the American Fed- 
eration of Labor had the subject under consideration, and a pre- 
amble and series of resolutions were introduced, referred to a 
committee, reported by the committee to the convention, and 
adopted by the convention. I would like to have the opportunity of 
preseiiting these resolutions and having them read and incorporated 
m the record. Mr. Oyster, my secretaiy, will read, the preamble 
and resolutions. 

(Mr. Oyster here read aloud the preamble and resolutions referred 
to, as follows :) 

RESOLUTION. 

Whereas the President of the United States has by Executive order given instruc- 

tions to stop all brewing of beer, as well as near-beer, on December 1, 1918; and 
Whereas the war emergency prohibition bill as passed by Congress, both Houses 
agreeing, and signed by the President on November 21, 1918, provided that the 
manufacture of beer, as well as its sale, must be discontinued July 1, 1919, and 
until demobilization of troops has taken place; and 
Whereas the national constitutional prohibition amendment passed by Congress, both 
Hou83s agreeing, has been ratified b)r the necessary number of States to make 
national prohibition a part of the organic laws of the United States; and 
Whereas all the foregoing is principally intended to deprive the workers of America 

of the means to secure legally a glass of beer after their day's labor; and 
Whereas 411 this restrictive and sumptuary legislation has the effect of destroying 
part of the American labor movement and is seriously crippling many intornational 
organizations affiliated with the American Federation of Labor: Therefore be it 
Resolved, That the American Federation of Labor in convention assembled in 
Atlantic City expresses its disapproval of war prohibition, and that a strong protest 
from the dole^tes to this convention be forwarded to the Government at Washington 
setting forth m a most emphatic manner the opinion of the delegates to this conven- 
tion that tha present mild beer of 2f par cent alcohol, by weight, should be exempted 
from the provisions of the eighteenth amendment to the Constitution and also from 
the provisions of the war prohibition measure; and be it further 

Resolved^ That the executive council of the American Federation of Labor be, and 
is hereby, instructed to convey these expressions, through a committee, to the Presi- 
dent of the United States and to the Congress, and to do everything in its power to 
preserve the people of the United States their freedom, liberty, and democracy. 

(Signed:) 

Michael F. Greene, president United Hatters of N. A. 

Martin Lawler, secretary-treasurer United Hatters of N. A. 

Sara A. Conboy, secretary-treasurer United Textile Workers of America. 

B. A. Laiger, secretary tJnited Garment Workers of America. 

Wm. L. Hutchison, president United Brotherhood of Carpenters and Joiners of 
America. 

Frank Feeney, president I. W. E. C. 

Thos. J. Curtis, tunnel and subway construction. 

Edw. I, Hannah, international secretary Pavers and Rammers, etc. 

Jas. H. Lety, president Upholsterers and Trimmers Inter. Union of N. A. - 

Wilton Swellings, general president International Union of Operating Engineers. 

Benj. F., president International Ladies Garment Workers Union. 

Wm. McCarthy, international secretary Inter. Union Bill Posters & Billers, United 
States and Canada. 

Wm. J. McSorley, general president Wood. 

M. T. Garrett, general organizer United Association of Plumber Steam Fitters. 

John J. Hynes, general president America Sheet Metal Workers of N. A. 
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Wm. Spencer, Becretary-treasurer Building Trades Dept. A. F. of L. 

John H. Donlin, president B. F. D., A. F. of L., Chicago, 111. 

Geo. H. Hedrick, Brotherhood of Painters, Decorators & Paperhangers of America. 

Edw. J. McGovem, president Operative Plasterers and General Finishers Inter- 
national Union. 

Chas. A. Cullen, third general vice president Brotherhood Painters, Decorators 
& Paper Hangers of America. 

John A. Voll, president Glass Bottle Blowers Asso. 

Jacob Fischer, secretary-treasurer Barbers International Union. 

Daniel J. Tobin, general president of Brotherhood of Teamsters. 

Jas. G. Hannahan, Chicago. 

F. A. Rickert, president United Garment Workers of America. 

W. E. Bryan, general president United Leather Workers Inter. Union. 

James Lord, president mining department, A. F. of L. 

Jas. O*0onnell, president Metal Trades Dept. 

Louis Weyand, Boilermakers Ship Builders. 

John Scott, secretary and treasurer Ry. ED pt A. K.-OL 

Chas. J. McGowan, Inter. Bro. Boilermakers Iron Shipbuilders & Helpers of 
America. * 

James V. Ryan, Coppersmith Union. 

John G. Hyner, general president Sheet Metal Workers. 

Wm. H. Johnston, president International Asso. of Machinists. 

Wm. A. Smith, secretary-treasurer International Asso. of Fire Fighters. 

John Coefield, acting general president N. A. Plumbers & Steam Fitters. 

E. W. Leonard, general orgamzer United Asso. Plumbers & Steam Fitters. 

Chas. Dold, president P. 0. & M. Inst. W. Inst, of A. 

E. N. Nockels, secretary Chicago Federation of Labor. 

Dennis Lane, secretary-treasiu*er Amalgamated Meat Cutters & Butehers Workmen 
of N. A. 

W. D. Mahon, president Amalgamated Asso. of Street & Electrical Railway Em- 
ployees of America. 

John J. Manning, secretary-treasiwer. 

C. L. Shamp, international secretary- treasiurer I. B. of S. F. & 0. 

C. L. Baine, general secretary-treasurer Boot & Shoe Workers. 

Jos. W. Morton, vice president Int. Brotherhood of Stationary Firemen & Oilers. 

Joseph V. Moreschi, Int. Hod Carrier Building & Common Laborers Executive 
Council of Chicago and Vicinity. 

W. F. Dwyer, San Francisco Inter. H. C. B. & C. L. of R. 

J. M. Gavlak, general secretary and treasurer Inter. Slate & Tile Roofers of America. 

Alex. W. Russell, Granite Cutters Inter. Asso. of America. 

Walter Reddick, president Inter. Brotherhood of Bookbinders. 

S. L. Binny, president Inter. Printing Pressmen & Assistants Union of N. A. 

H. C. Riehl, Polishers' International Union. 

Thos. I. Hughes, general secretary Inter. Brotherhood of Teamsters of America. 

James C. Shanessy, general organizer, J. B. I. W. of A. 

Frank J. Hayes, president United Mine Workers. 

P. J. Morrin, president Int. Ass'n of Bridge, Structural and Ornamental Iron Workers. 

Harry Jones, secretary-treasurer, Int. Ass^n of Bridge, Structural and Ornamental 
Iron Workers. 

Sam Griggs, president Journeymen Stone Cutters' Associatioii of North America. 

John Golden, president United Textile Workers of America. 

James Duncan, general president Granite Cutters' Association and vice president 
American Federation of Labor. 

John Arey, editor International Molders' Journal. 

James Wilson, president Pattern Makers. 

H. J. Conway, secretary-treasurer Retail Clocks Job Proc. Association. 

Frank Duffy, general secretary Brotherhood of Carpenters and Joiners. 

H. W. Brown, Inter. Assn. of Machinists. 

H. M. Comerford, I. V. of S. & O. E. 

E. L. Edgerton, International Union Steam & Operating Enmneers. 

Albert Peterson, International Union of Steam & Operating Engineers. 

Robt. C. Schneider, Bakery & Confectioners' Workers Inter. Union. 

James J. Doyle, Coopers' Inter. Union. 

Andrew C. Hughes, president Coopers* Inter. Union. 

H. B. Perham, post president Order of Railroad Telegraphers. 

Matthew Wolf, president Inter. Photo Engravers' Union. 

A. McAndrew, president Tobacco Workers' Int. Union. 

Chas. C. Shay, I. A. T. S. E. & M. L. M. O. 
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ThoB. Farrelly repreeenting the H. & R. E. I. & B. I. L. of A. 

Emanuel Koveles, representing the H. &R. E. I. &B. I. L. of A. 

I. Flore, representing the H. & R. E. I. & B. I. L. of A. 

J. L. Sullivan, representing the H. & R. E. I. & B. I. L. of A. 

John J. McDevitt, representing the H. & R. E. I. & B. I. L. of A. 

John M. Gillespie, Int. Brotherhood of Teamsters. 

Alfred Adams, U. G. W. of A. 

C. F. Foley, J. B. Int. of A. 

John Sullivan, International Union United Brewery Flour, Cereal, and Soft Drink 
Workers. 

John Rader, International Union United Brewery Flour, Cereal, and Soft Drink 
Workers. 

Joseph Obergfell, International Union United Brewery Flour, Cereal, and Soft 
Drink Workers. 

Joseph Proebstle, International Union United Brewery Flour, Cereal, and Soft 
Drink Workers. 

A. J. Kugler, International Union United Brewery Flour, Cereal, and Soft Drink 
Workers. 

Max S. Hayes, International Typographical Union. 

J. W. Hayes, International Typographical Union. 

W. W. Barrett, International Typog^phical Union. 

Wm. Young, International Typographical Union. 

W. T. McCunny. 

M. J. Boyle, International Brotherhood & Electrical Workers. 

F. E. Doyle, International Brotherhood & Electrical Workers. 

J. J. McAndrews, International Brotherhood & Electrical Workers. 

James Noonan, International Brotherhood & Electrical Workers. 

Wm. J. Brennan, International Brotherhood Firemen A Oilers^ Newark, N. J. 

J. L. Hines, Central Labor Council, St. Joseph, Mo. 

R. G. Ktmtson, Central Labor Coxincil, La Crosse, Wis. 

John T. Smith, Central Labor Council, Kansas City, Mo. 

C. G. Hall, president Minn. State Federation of Labor. 

John A. Banz. Baltimore Federation of Labor. 

Henry Ott, Onio State Federation of Labor. 

Grant Fink, Dayton, Ohio, Central Labor Union. 

John B. Colpovs, Washington Central Labor Union. 

John Hoehn, Pittsburgh, Pa., Central Labor Union. 

Peter Bollenbacher, Pennsylvania Federation of Labor. 

P. W*. Flynn, Grades and Labor Assembly, St. Paul. 

E. H. Metz, C. L. U., South Bend, Ind. 

James Spielman, Central Labor Union, Win. 

Wm. E. Nen, Central Labor Union, Indianapolis, Ind. 

Chas. Fox, president Indiana Federation of Labor. 

J. W. Wagner, Central Labor Union, Lake County, Ind. 

Frank Hoffman, Trades & Labor Assembly, Minneapolis, Minn. 

James P. Holland, State Federation of Labor. 

Wm. Schoenberg, Int. Asso. of Machinists. 

Henry F. Wolfers, secretary New Jersey State Federation of Labor. 

Henry F. Wolfers, secretary Essex Trades Council, Newark, N. J. 

C. F. Grow, International Assn. of Machinists. 

J. F. Weber, president Amer. Federation of Musicians. 
Jos. F. Winkler, President Chicago Federation of Musicians. 

D. A. Casey, A. F. of M. 

J. W. Franklin, president Boiler Makers. 
J. H. Walker, Del. N. M. W. of A. 

Mr. GrOMPERS. Those resolutions coming before the convention, 
after a thorough discussion were adopted by a vote of 26,475 to 4,005, 
The total number of votes represented in those figures I have just 
named was 3,480,000. 

As a consequence of the adoption of the resolution the officers, as 
you observe, of the American Federation of Labor, were directed to 
make a protest against the prohibition features that would provide 
that beer of light alcoholic content or weight should be included 
in the provisions of the war prohibition law and of the eighteenth 
amendment to the Constitution. 
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Without further statement, on behalf of the men and women of 
labor, for we have quite a respectable number of women who were 
delegates to the convention, I desire in their name to enter the pro- 
test of not only the organized workers represented in the American 
Federation of Labor, but of labor generally, against the war-time 
prohibition law and the constitutional amendment to include beer of 
2f per cent of alcohol. 

May I, in addition to that protest, give a few thou^ts upon this 
subject, not only representing the American Federation oi Labor; 
not only representing the men of labor outside of the Federation who 
are organized, but for the people of our country? 

Of course, the question of prohibition, in so far as the constitutional 
amendment is concerned, can not be assailed — ^not at this time, and 
certainly not before this committee. It is part of the organic law 
of the country, and there must be some action taken in the regularly 
recomized manner to secure a change in the Constitution, if a change 
can DC brought about. It is part of the organic law, and as such 
must be agreed to, and every loyal citizen must withhold whatever 
his judgment or his feelings may be until some organic changes may 
again be made. 

Senator Sterling. You agree that some legislative enactment 
should be made to carry out the provisions of the constitutional- 
amendment ? 

Mr. GoMPERS. Yes. Now, I say I desire, in addition, to state some- 
thing of my own personal views on the subject as well as the views 
that I officially represent. 

There has been more than 40 years of my life that I have en- 
deavored, as the labor movement of America has endeavored, to bring 
about more temperate conduct on the part of the masses of our people, 
not only in liquor drinking but in everv sphere of activity of life, 
and I have taken the position that prohibition by law is the most 
ineffective manner in which a temperate course may be and will be 
pursued by the masses of our people. I have been one, with my 
associates, to endeavor to bring about temperance m liquor or beer or 
wine drinking, and I am vain enough to believe, by the results 
which have been achieved, that the labor movement of the United 
States has been the most potent factor in bringing about a larger and 
much more extensive degree of temperance among the working 
people of the United States. 

There may be some exceptions, but as a rule there are two classes 
of people who overdrink. There are some who are overrich and 
can finu no orderly, ordinary amusement and pastime in the everyday 
opportunities and pastimes, and find their indulgence in overdrinking, 
and the other group are those who are overworked and imdemourished 
and who, by reason of these two facts, seek the artificial spirit of 
alcohol drinking as a substitute for the natural spirit which has been 
crushed out of them by overwork and being underfed. 

It has been the object of the American labor movement to bring 
about, and we have been largely successful in bringing about, a shorter 
workday among the toiling masses of our country, and relieving 
them from the poison of fatigue, one perhaps rather slow, but one oi 
the most malignant poisons known to the scientific world. We have 
brought a better standard of life to the masses of workers in America. 
These two facts have had the influence upon the working people of 
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the United States generally, that they do not look for that exhilera- 
tion which comes with the drinking of alcoholic beverages. No one 
with whom I am acquainted, or of whom I know, will defend whisky 
drinking — the drinkmg of spirituous liquors; and whether that was 
secured by legislation or by constitutional amendment, or whether it 
has been brought about by a better self control of the people, is 
immaterial; the fact is that there is scarcely a division of opinion 
that the elimination of spirituous liquors from our lives in America 
has been a wise and a practical contribution to a better life. 

But there is the other, the drinking of beer and wines — the light 
wines — which has formed a part of the habit, of the necessity, oi so 
vast a number of the people of our country; and particularly the beer 
which has been brewed since the enactment of the war prohibition 
law. Is it wise that that beverage shall also be included in the 
prohibition of the law, that it shall be included as a part of the pro- 
hibition amendment to the Constitution ? 

I make no pretense of learning nor of academic education, but if 
there be one thing of which I am sure, that I believe that I know, I 
know the people and I know of their strength and I know of their 
weaknesses. 1 know the causes of their actions in nearly every field 
of their activities. I have been a wage earner working at my trade 
for 26 years of my life. I have not, therefore, gained a theoretical 
understanding or notion of work people, but from my intimate, close 
connections and relations with them m the 26 years of my life, I know 
their habit of thought, I know their habit of conduct, I know that 
which prompts them to do certain things, to think certain things, 
and provokes them to a course of conduct in almost any and every 
direction; and since the close of those 26 years of my life I have not 
emerged from them, I have not graduated from their ranks, but I am 
still with them in their ranks, and I know the work people, and I 
think I know the sentiments of the people. 

I know of nothing that could be done by the Congress of the United 
States that would be one-hundredth part so prejudicial to the orderly 
development and progress, and the peace and tranquillity, of the 
masses of the people of the United States, as this attempt to take 
from them the opportunity of drinking a glass of beer with the con- 
tents of 2 J per cent alcohol. I am not an expert, I am not a chemist, 
I am not a scientist; I do not know much about the degrees of alcohol 
which might be contained with some degree of safety within a bev- 
erage; but this I do know, from those who have the experience, that 
the beer of 2f per cent of alcohol is nonintoxicating in the ordinary 
acceptance of that term. Of course, if one shall take some other 
beverages and distill them or boil them down, there may be in those 
beverages or other articles a quantity of alcohol that will destroy 
not only the brain but the heart and the body; but I am assured, from 
every point of information accessible to me, that the drinking of beer 
containing 2f per cent of alcohol is nonintoxicating. 

Senator King. And noninjurious, according to your opinion, Mr. . 
Gompers ? 

Mr. GrOMPERS. And noninjurious. Going along the streets of the 
cities or towns you find men digging trenches, and at the limch hour 
they have with them their buckets containing their frugal midday 
jneal, and you will find two or three of them contributing two or three 
cents each and having probably a quart or a pint of beer among three 
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or four of them. It is part of their meal. It makes their meal palatable 
to them. You might say to them, ''Why not drink meal water? It 
is much more strengthening; much more nutritious.'^ But any one 
who has tasted meal water and who has not performed a large half 
day's work in the trenches, can have no concept how utterly insipid 
and distasteful it is to workmen. 

On buildings in course of construction you will find the same 
thing. In the factories which do not entirely close down the ma- 
chinery for the whole dinner hour, you will find men who, on the 
floors on which they work, sit around in groups, and one of the 
yoimger boys will go out with a broomstick — ^with the broom cut 
off — and go to the nearest place where beer can be obtained, and 
there buy 8 or 10 cans of beer and carry it back on his broom-stick, 
for which the men, in groups of three or four, have contributed 
a few pennies; and that beer is brought in and the men drink it with 
their pretty well dried out limch. I know that that was the system 
when I worked in the factory j and, as I say, I am not speaking theo- 
retically but from fij:^t-hand mformation, and I am willing to give a 
confession to you of first-hand participation. I know what a glass of 
beer meant to me in the midday, in the factory full of dust, full of 
foul air. Those men in their homes are accustomed not only through 
their own lives, but the lives of their parents and the parentage of the 
long ago, transmitted to them as a custom, as a habit, to have a glass 
of beer at their evening meal. Take the man who works in any indus- 
trial establishment for eight or nine hours or more a day; how welcome 
a glass of beer is to him can not be known except to those who have 
had the industrial experience. 

Now, imagine; bylaw it is proposed on the 1st of July to cut out 
any opportunity of the great mass pi workers to obtain that glass of 
beer during the noontime with their limch, or a glass of beer in the 
evening in their homes. If you ask me whether I should, if I could, 
persuade them not to do so of their own volition, I would say to you 

fentlemen that any influence I could exert upon them to eliminate it 
should certainly exercise. There would be no opportunity that I 
would let pass to impress upon the masses of the people that they 
might well get away from that habit. But they regard it as a neces- 
sity, regardless of your opinion or of mine. They regard it as a part 
of their meal. 

And now, as I say, it is proposed on the first of July to cut that 
entirely away, peremptorily, arbitrarily.. The habit of thought, the 
habit of conauct, of these people, have not changed; and yet they are 
to be cut off from it at once, or cut off from having it at all. 

I have written, I have spoken, upon this subject as an advocate of 
temperance, and an opponent of prohibition by law or by oonstitu- 
tional amendment. 1 have always been an optimist in the present 
and the future of our people and of our Republic. Recently I wrote 
an article which was published in one of our great magazines, upon 
. this subject, and I did express myself somewhat as follows: Having 
been an optimist, having worked in that optimistic spirit in spite of 
some things which have affected us adversely, in consequence of the 
constitutional prohibition aXnendment, and m consequence of what 
has been thus far proclaimed, for the first time in the history of my 
life I am apprehensive of the future of my coimtry. The Constitu- 
tion of the United States is the charter of freedom; it is the charter 
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of the guaranteed rights of the people of the United States; and for 
the first time in the history of our country the words'^ Thou shalt nof 
are written into the Constitution of the United States. 

Senator King. And, as many contend, with respect to purely per- 
sonal matters — a question of appetite and habit? 

Mr. GoMPERS. Yes. It is a purely personal matter. Theie has 
been a movement inaugurated in some sections of our country, 
based upon the idea that if prohibition shall go into effect they will 
quit their work; and putting it in the form of a slogan, '*No beer, 
no work.'' I have done my share, as have my fellows — ^my asso- 
ciates — to frown down upon any such propaganda. We believe in 
the orderly presentation of the things which, in our minds and our 
judgment, constitute grievances whicn ought not to be inflicted upon 
our people; but I am free to say to you gentlemen that the entire 
movement founded upon the idea of ^^'No beer, no work,'' is not 
dead; and we shall do our share to prevent anything of that character 
taking place; but what the course will be of the individual workman 
in resenting that species of legislation and constitutional inhibition, 
I am not prepared to say. 

Senator Sterling. liu*. Gompers, do you think that that will 
appeal, now, the expression or slogan ^'No beer, no work," to the 
average Amerijcan laborer ? Do you not believe that he will go on in 
the pursuit of his daily work much the same as before ? It may be 
a hardship; he may feel that it is; but will he not reconcile himself 
to the situation ? 

Mr. GrOMPERS. I think he will not. But we are not dealir^, in 
the United States, either, with the average American citizen, 'fiiere 
is very little dependability in what is known as the average, in 
most things. If I may be permitted, I will relate an incident which 
I remember, which illustrates my thought upon this. 

Dm'ing the Civil War the Government of the North, the Federal 
Government, issued a statement of the virility of the soldiers in the 
Northern Army, and the officials of the Southern Confederacy issued a 
coimterstatement that the average years of the soldiers in the Con- 
federacy was 35, when Thomas Nast, the famous cartoonist, drew a 
cartoon something like this: There was an old, decrepit man in 
tattered uniform and carrying a very dilapidated-looking musket, 
and out of his mouth seemed to pour, '* I am 69 years of age. Beside 
him was a cradle, with a child of 1 year in it, and the child said, '^I 
am 1 year of age," and there was a little toy musket in his hand. 
Thomas Nast said that the average was 35 years, of the soldiers in 
the Confederate Army at that time, illustrating the official declara- 
tion of the Confederacy. 

We have a very high type of citizenship, of great intelligence, of 
self-control. We have others who have not that great control over 
themselves. 

Senator Sterling. But they are in the minority, Mr. Gompers. 

Mr. Gompers. That may be quite true, that they are in tne min- 
ority; but a minority which may be potential in its activities and its 
influence. The fact is that you do not cure the evils of alcoholism 
by such legislation, so long as people can go into their kitchens, and 
with almost any food or any fruit, make some alcohol in their 
kitchens for themselves. So long as it is possible to secure something 
by which alcoholic drinks may be made or purchased, you will not 
cure the evils of alcoholism. 
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Now, the proposal of the American labor movement is this: Inas- 
much as 2i per cent alcohol content, by weight, is neither injm'ious 
to the body nor does it produce intoxication or alcoholism, as it is 
generally understood, that a provision be adopted by the Congress 
of the United States which shall declare that beer of not more than 
2| per cent of alcohol, by weight, shall not come under, or be held 
to be under, the provision of the war prohibition law, nor the prohi- 
bition amendment — the eighteenth amendment to the Constitution. 
Surely the ground on which was claimed the necessity for war pro- 
hibition or limitation, does not exist now; not, at any rate, to any 
appreciable extent. 

The case of this 2f per cent of alcohol by weight, I am told, is very 
similar to the old time beer of 6 or 7 per cent alcohol. 

Senator Sterling. What is the per cent of alcohol in the ordinary 
lager beer ? 

Mr. GoMPERS. In beer? 

Senator Sterling. Yes. 

Mr. GoMPERS. I think it was 6 or 8 per cent. This proposal is to 
have the beer contain 2f per cent by weight. Without any scientific 
knowledge on my part, I am told that within 15 minutes I could 
be taught not only how to make whisky or spirituous liquors, but 
beer, in any quantitv, of the capacity of any cooking vessel I may have 
at home; and I will say to you this, that not more than about two 
months ago a very dear friend of mine told me that he had witnessed 
the making, on Sunday morning, of beer; a friend of his had been 
making beer in his home, making about three or four gallons of })eeT 
and bottling it, and by the next week it was better beer — that is^ 
better beer as he expressed it, with more alcoholic percentage — than 
the 2f per cent beer now brewed; and he said, '^This man makes it 
every Sunday and makes enough beer for the remainder of the week, 
and then on the following Sunday he brews beer again for the week 
in the future ;'' and he wanted to undertake to teach me how to do it. 
Well, I am too busy to* do it, and I do not think I require beer quite 
so badly as that, or at aU. 

I am impressed, gentlemen, with this thought, that the habit of a 

feople can not be very well or safelv regulated or prohibited by law. 
t is something not yet understood, how perfectly safe freedom is. 
It is peculiar how much some people want all the people to do by law. 
The process of education by our public schools, the influence of ab- 
staining men, temperate men, upon their fellows, the obligation which 
men feel toward their fellows for their respectful consideration, the 
preachments of publicists and reformers, the influence of the labor 
movement of our country to bring hght into the life and work of our 
toilers, I feel confident will do more, as it has done more, than any 
agency for the purpose of bringing about temperance — temperate 
conduct, and a self respect which can not be and wiU not be brought 
about in any other way. 

I do not want to attack the motives ot those who favor prohibition, 
but I do say this, that it is my judgment, and the result of my ob- 
servation in traveling all over this country, and in many parts of 
Europe, that they are less concerned with the evils of alcoholism than 
they are to obtain the outward form of prohibition. I have traveled 
in the United States; I have been to Porto Rico three times; I have 
been to Cuba four times; and I have seen less dnmkenness in those 
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two islands than I have in any part of the United States, and I have 
seen more drunken men in prohibition States and dry States than I 
have in any other part of America. 

With my associates I am concerned as to the consequences of 
the existing law unless a change is brought about under the constitu-* 
tional amendment, unless there be some l^islation that shall eliminate 
or preclude from the law and the constitutional amendment an inno- 
cent beverage such as would be and is beer of 2f per cent alcohol. 

I do not want in the United States or any other country on the 
face of the globe anything like a convulsion of a respectable minority 
or of a majority. The American labor movement, the American 
Federation of Labor, has pursued the course of progressive steps 
toward better conditions for the toiling masses. We nave frowned 
down upon and prevented anything like a revolutionary spirit or 
revolutionary conduct. We believe in the Anglo-Saxon, the Ameri- 
can, idea of winning step by step the richest results which should 
come to the toiling masses of our country, and of our time. The 
American Federation of Labor usually meets in its annual convention 
and on the afternoon of the first Saturday takes a recess. In this 
convention in which there was the adoption of the resolution which 
was read to the committee, ian invitation was presented by the 
Central Labor Union of Washington, and accepted by the convention 
by unanimous vote, to come to Washington on this our Flag Day, 
and take the whole of the Saturday for the purpose of coming here 
and participating in the Flag Day celebration which is now taking 
place on the steps of the Capitol, and so that the committee authorized 
to come here may present these thoughts to you. We are not wholly 
free from some who would imitate in the United States and encourage 
in the United States what has occurred and is taking place in Russia 
within the pkat year. Knowing people as I do, I am asking vou 
gentlemen to favorably consider and report the proposition that snail 
eliminate beer of 2f per cent alcohol, by weight, from the provisions 
of the war prohibition law, and also from the eighteenth amendment 
to th6 Constitution of the United States. I am appealing to you that 
you may take this course, not alone as president of the American 
Federation of Labor, not alone as a laboring man, but as a citizen of 
this Republic who knows no loyalty outside of devotion to the Republic 
of the United States. I am apprehensive of the results should Con- 
gress fail to meet the situation as I have endeavored to present it 
to you. 

Senator Sterling. Is that all, sir? 

Mr. GoMPERS. Yes, sir. 

Senator Sterling. Does any member of the committee desire to 
ask Mr. Gompers any questions ? 

Senator King. I want to exprfess my appreciation of the splendid 
attitude just taken by you and the American Federation oi Labor 
toward tne unpatriotic and un-American activities of the radicals 
to whom you refer, and of the spirit of loyalty which your organiza- 
tion has exhibited during the war. 

Referring to the war-time prohibition law, I am with the President 
and think it should be repealed. I see no constitutional authority 
for the Federal Government now projecting itself into the States and 
interfering with purely domestic and local affairs, until a Federal 
law shall have been enacted under the Federal amendment which 
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does not go into effect until the 1st of January. Congress has no 
authority to assume th^ powers of the States to oontrol the liquor 
tra£5Lc. 

But the point I wanted to get your view upon, Mr. Gompers, was 
this: In some instances there are State laws, based on provisions of 
State constitutions, under which absolute prohibition has been pro- 
vided. It seems to me that no legislation by Congress could interfere 
in any manner with the legislation of the 'Various States in which 
there has been enacted bone-dry legislation, either as the result of a 
mere legislative act, or a constitutional provision of the State, or 
both. 1 would like to get your view as to now the situation could be 
affected by Congress, in view of that condition in some States ? 

Another question: As I understand your view, the words '* Intoxi- 
cating liquor '^ used in the eighteenth amendment refer to the quan- 
tity of the alcoholic content rather than to the fact that there is 
alcohol in the beverage; that is to say, that the beverage which is 
prohibited must in fact be intoxicating. I may not nave made 
myself perfectly clear. 

Mr. (jompers. The eighteenth amendment provides for the con- 
current action of the Congress and the States for the enforcement of 
1)rohibition. Of course, how that is going to be obtained is prob- 
ematical, and I have heard the views of lawyers — competent 
lawyers — expressed that it is practically an impossibilitv to do that. 
Just imagine the effect of trying to put this constitutional amendment 
into effect if the present 2| per cent beer, which is now allowed and 
wil] be up to the 1st of July, is not eliminated from the operation of 
the amendment) with no remedy. Just imagine what it will mean. 
It was not in my intention, but I referred to a man who a few weeks 
ago told me of witnessing the making of, and having been told how 
to make, beer of a high alcoholic percentage. Now, if both the 
Federal and State governments aim to put the provisions of the 
eighteenth amendment and the war prohibition law into effect, you 
can imagine what the lives of the people of the United States willbe. 
They wul be constantly under siu'veillance in their homes — in their 
home lives. If there is a failure to do that, the law and the con- 
stitutional amendment will prove ineffective as far as actual results 
of a prohibitive nature are concerned. I can conceive, first, what 
discontent it is going to arouse, and I will venture this opinion of 
the people, that as a rule they are busy working, busy in their busi- 
ness, busy in their public affairs, and they do not comprehend the 
danger to their personal rights or their personal liberties. It is only 
when they are really confronted with the prospect of immediate 
enforcement, or its enactment, that their interest is aroused and their 
protest given some manifestation. 

I have been in public places — for instance, in the theater — where I 
have seen certain manifestations. I occasionally — not often, but 
sometimes — go to the theater, and I hear the subject discussed from 
the stage, and only a few weeks ago a man, a performer, gave a special 
act, and one of the numbers with which he regaled the audience was, 
he acted as chairman of a meeting, and he, as chairman, with a gavel 
in his hand, would say, ''All those in favor, say aye,'' or ''All those 
in favor, say no,'' takmg a vote in his song, ana among the questions 
that he asked a vote on as chairman of this assemblage, the audience 
in the theater, brought together promiscuously, simply those that 
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happened to buy tickets to attend this performance, I venture to say, 
upon my honor as a man — he repeated it, and he said, "I want you 
to vote all together. '^ When you say ''aye/' say it together, and 
when you vote ''no,'' say it together; and m that audience, brought 
together in that manner I have described, as audiences are in a firet- 
class vaudeville theater, the vote was, in my judgment, 20 to 1, if 
not more. 

What was the second question the Senator asked me ? 

Senator King. The second question was this: The contention is 
made by some that under this constitutional amendment Congress 
has no power to permit the manufacture or sale or transportation of 
a beverage that contains any alcohol, whereas others contend that 
it must be intoxicating; that it might contain alcohol,* and it would 
be a quastion of fact to determine whether it was intoxicating or 
not. I apprehend that your view and the view of the organization 
with which you are connected is that Congress would have no au- 
thorit}^ to declare a beverage to be intoxicating, and therefore to 
prohibit its manufacture, unless it actually is intoxicating. 

Mr. GoMPERS. My answer to that. Senator, is that if I thought 
that Congress did not have the power to make that discrimination, 
I would not appear before this committee and waste your time and 
mine. 

Senator Norris. On the other hand, the corollary of that question 
would be true, would it not: If Congress under the amendment does 
not have the authority to prohibit something that is not actually 
intoxicating, it would not have the authority to permit something 
that was actually intoxicating, would it ? 

Mr. GoMPERS. I think not, sir. 

Senator Norris. I would like to read the amendment to you. 

Mr. GoMPERS. I would like to say that my imderstanding is that 
the constitutional amendment prohibits the manufacture, sale, or 
importation of intoxicating beverages. 

Senator Norris. Intoxicating liquors. 

Mr. GoMPERS. Liquors ? 

Senator Norris. That is the only place in the amendment where 
it is referred to by name. The words "beer, whisky, or wine" do 
not appear. I will read the amendment, and then you will have it 
before you (reading) : 

Sec. 1. After one year from the ratification of this article the manufcicture, sale, 
or transportation of intoxicating liquors, or the importation thereof into, or the expjor- 
tation tnereof from the United States and the Territories subject to the jurisdiction 
thereof, for beverage purposes' is hereby prohibited. 

Now, you are speaking of beer containing 21- per cent alcohol. I 
concede that Congress would have the right, so far as the war pro- 
hibition is concerned, to modify it any way they want to ; but when 
the constitutional amendment goes into effect, if Congress said that 
this amendment should not include beer containing 2f per cent alco- 
hol, and such beer containing that much alcohol was found to be 
intoxicating, the act of Congress would have no effect, as I see it. 

Mr. GoMPERS. That is quite true. Senator. 

Senator Norris. How can Congress, in other words, fix the amount 
of alcohol that it contains when as a matter of fact it is going to be a 
(luestion of fact to be determined by the court whether the beverage 
in question was intoxicating or not. 
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Mr. GoMPERS. There is no question about that; the constitutional 
amendment is now a part of the organic law. There is no question 
about that now. 

Senator Norris. Yes. 

Mr. GoMPERS. Congress, in my judgment, may declare that beer 
containing not more than 2J per cent alcohol by weight is not an in- 
toxicating beverage as contemplated by the constitutional amend- 
ment. 

Senator Norris. Now, if they can say that, could they not like- 
wise say that beer containing 10 per cent of alcohol is not an intoxi- 
cating beverage within the meaning of the amendment ? 

Mr. GoMPERS. They have the right to sav so, but it would be 
easily demons'trated that that statement would not be founded upon 
fact. 

Senator Norris. I think it would. That is the reason that I used 
that large percentage. Now, would not the question as to whether 
beer containing 2J per cent alcohol was intoxicating be a subject 
that would have to be demonstrated before the court could pass on 
it, and if the court found that such a beverage was intoxicating, 
then it is included in the amendment. If it is not intoxicating, then 
it is not. But Congress, by an act, can not make it intoxicating or 
nonintoxicating. 

Mr. GoMPERS. That is true. 

Senator Fall. Suppose it is intoxicating. You have to put a con- 
stitutional amendment into effect by an act of Congress creating a 
penalty for a violation of it. Could, not Congress exempt from the 
penal sections of such an act the manufacture and sale of beer con- 
taining 2f per cent of alcohol ? 

Senator Walsh. I have heard Mr. Gompers say on many occasions 
that he was not ian expert on law. 

Mr. GrOMPERs. On law ? 

Senator Walsh. Yes. 

Mr. Gompers. Well, Senator Walsh, I would like to qualify that 
statement. On some things I am vain enough to believe that I 
know as much law as any lawyer. 

Senator Overman. The law of common sense. * You have got good 
common sense. 

Mr. Gompers. There are nrinciples of equity, and the law of in- 
junction, and a few things like that — the law of common right — and 
1 know what it means. 

Senator Fall. I had thought, from what I had read and heard in 
following Mr. Gompers's career, that he was as abundantly able to 
construe practical constitutional provisions or statutory provisions as 
any lawyer in the Senate. 

Mr. Gompers. Thank you for the compliment; but I prefer to be 
taken just as I am, whatever weight or lack of weight may be given 
to whatever I undertake to present. 

Yes, Senator, in my judgment at least, Congress has the power to 
determine the penalties for the violation of the law or the constitu- 
tional amendment, and if it declares that the manufacture of beer 
of 2f per cent alcohol is not unlawful or unconstitutional, and there- 
fore is permissible, it has that right, and I am in hopes that it will 
exercise that right. 
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Senator King. Particularly you would say that it had that right 
if, as a matter of fact, a beverage containing 2J per cent or less of 
alcohol was not intoxicating ? 

Mr. GoMPKRs. Yes, 

Senator Noreis. Let us assume that that is true, what Senator 
King has said. I do not know whether it is true or not, but let us 
assume that beer containing 2} per cent of alcohol is not an intoxi- 
cating liquor and Congress passed a law punishing the sale of beer 
containing 2J per cent of alcohol, would anybody contend that that 
law was constitutional? In other words, if beer containing 2 J 
per cent of alcohol is not an intoxicating Uquor, then it is not included 
under this amendment, and Congress can not pass any law under 
that amendment that will prohibit its sale or manufacture. 

Senator King. Before Mr. Grompers answers that, let me say that 
I understand that there are two bills before this committee which 
assume that any beverage that has a microscopic amount of alcohol 
in it is intoxicating anais prohibited by this constitutional amend- 
ment. • 

Senator Norrii?. That does not, in my judgment, affect the legal 
proposition under the constitution in any way whatever. You might 
say that a beverage containing 100 per cent alcohol is declared to be 
nonintoxicating. That would not make it so. A man would get 
drunk on it even though there was a provision of the Constitution 
that he could not. 

Senator King. I understand that it is the contention of some 
members of the Anti-Saloon League, which organization I am in- 
formed has prepared one or more bills for introduction into the 
Senate or into the House of Representatives, that any beverage which 
contains any quantity of alcohol, no matter how minute, comes within 
the denouncement oi the constitutional amendment, so that if there 
was one thousandth of 1 per cent of alcohol in a beverage it would 
come within the prohibition of the Constitution. 

Senator Norris. That does not modify my proposition in any 
degree. 

Mr. GoMPERS. As a matter of fact, it is doubtful if there is anv 
. beverage that does not contain some alcohol, and it is equally so with 
foods. 

I might say, further answering the questions asked me, Congress 
determmes, so far as the United States jurisdiction is concerned, 
what is unlawful and what is criminal, and what is therefore punish- 
able. The courts do not determine that which is unlawful. Congress 
determines 

Senator Norris. But it may only do it under the Constitution. 
You would not contend, if we did not have this amendment, that 
Confess had any jurisdiction whatever except as a war measure? 

ifi. GoMPERS. No; it has acquired jurisdiction by reason of the 
introduction of the constitutional amendment and its ratification by 
the States. 

Senator Norris. Yes; its act, whatever it passes coming under the 
constitutional amendment, must be in accordance with that amend-, 
ment; otherv^ise it has no effect, legally. 

Mr. GoMPEHS. Yes; in accordance with the amendment, un- 
doubtedly. 

Senator Norris. Yes. 

123873— 19— PT 1 2 
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Mr. GoMPERS. Intending that it shall prohibit the manufacture, 
sale, or importation of intoxicating beverages ? 

Senator Norris. Yes; that is rignt. 

Mr. GoMPERS. And if the Congress of the United States by an act 
shall declare that beer containing not more than 2i per cent oiF alcohol 
is not an intoxicating beverage, and therefore that the manufacture, 
sale, and exportation or importation of such beer is not unlawful, it 
will clarify the air. 

Senator Norris. Why put that at 2f per cent? If they can limit 
it to that, could they not make it 3 per cent ? 

Senator Fall. Yes; that would be a legislative construction of the 
act. 

Mr. GoMPERS. Yes. 

Senator Norris. How could it be? If Congress said it was intoxi- 
cating, would that make it intoxicating? Does not the consti- 
tutional amendment onljr enable them to legislate on intoxicating 
liquors? If it is not an intoxicating liquor. Congress has no right, 
under that amendment, to prohibit it. 

Senator Fall. The congressional act would be a legislative inter- 
pretation of the Constitution, would it not? 

Senator Norris. Yes; but the court would have the last say as to 
that. 

Mr. GoMPERS. But, gentlemen, let me sav this. Congress is now in 
special session. In two weeks fromnowwill bedetermined this thing, 
m so far as war prohibition is concerned. Unless something is done 
between now ana the 1st of July, that goes into effect on the 1st of 
July, and the manufacture of anything like a beer of 2| per cent 
alcohol will be rendered unlawful, and the damage wiU be sustained. 

Senator Overman. Has it been found, as a fact, that a beverage 
with 2f per cent alcohol is not intoxicating? 

Mr. GoMPERS. Yes, sir. Not by my analysis, but by the tests of 
the best experts in the country. 

Senator King. Did not Mr. Root and others make a very strong 
presentation in regard to that in the court in New York ? 

Mr. GoMPERs. Yes, sir. 

Senator King. In which they showed, and they had the highest 
scientific talent in support of their contention, that 2i per cent of 
alcohol in a beverage did not make it intoxicating? 

Mr. GoMPERs. Yes, sir. 

Senator King. They had the inost expert chemists and some of 
the most learned scientists in the United States, who are conversant 
with that subject; and I suppose that by the finding of those scien- 
tific men you were influenced, or some persons were influenced, in 
selecting 2f per cent as the liinitation ? 

Mr. GoMPERs. Yes, sir. I will say this, too, that on the steel pier 
at Atlantic City, where they have several large halls, the American 
Medical Association is holdmg its triennial convention, and the doc- 
tors there, without one dissent — all the hundreds of them that are 
there — ^have declared their opposition to the proposed prohibition, 
to the prohibition law or the prohibition amendment, declaring that 
it is not onlv ineffective, but improper and noncontributory to the 
health and tne welfare of the people ; that it is nonintoxicating and 
that the drinking of such beverages is commendable and healthful. 
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Senator Sterling. But, Mr. Gompers, the American Medical Asso- 
ciation has heretofore, on two occasions at least, at two conventions, 
declared in favor of prohibition, has it not ? - 

Mr. Gompers. But not on the question of this 2f per cent of 
alcohol in beer. 

Some men take their booze in the form of ice cream, which gener- 
ates an alcohol within them. 

Senator SxERLrNG. What is the effect of drinking beer with 2f 
per cent of alcohol. Has it any effect? It exhilarates, I suppose? 

Mr. Gompers. I am not an expert on that, for lack of practice; 
but the men who have scientifically investigated this subject, who 
have made their analvses and who nave had men to drink this beer, 
and the men engaged^ in the manufacture of this character of beer, 
say that it is entirely nonintoxicating. I do not know whether one 
of the men representing the brewery workers is here. He is in Wash- 
ington; he may be mingling with the splendid demonstration on the 
Capitol steps and in the Capitol grounds which is now going on. But 
he is a practical brewer, and was a practical brewmaster, and he 
avers that it is absolutely nonintoxicating; that no one could drink 
enough of that beer to make him intoxicated. 

Senator Norris. Then this amendment does not affect it at all. 

Senator King. If the Senator will permit me, I am informed that 
is* not the contention of some of the officers of the Anti-Saloon League 
and their lawyers. 

Senator Norris. If we passed an amendment to the constitution 
of the United States which prohibited intoxicating liquors from being 
manufactured, and you should manufacture something that is not 
an intoxicating liquor, then the constitutional amendment would not 
affect it. 

Senator King. If I may be permitted, it seems to me that the atti- 
tude of the Senator is correct. That seems to be a sensible interpre- 
tation to place on the constitutional amendment, but that is not the 
interpretation placed upon it by some lawyers. 

Senator Norris. Oh, yes; I know that. 

Senator King. It is not the opinion of thousands of people, and it 
certainly is not the opinion of the Anti-Saloon League, if I am cor- 
rectly advised. 

Senator Norris. If Congress can make a statute making a beer 
intoxicating that was not intoxicating without the statute, it can do 
more than I think it can. If it can say by law, and make it legal 
under that amendment, that beer containing 2| per cent of alcohol 
shall be intoxicating, when as a matter of fact you can not drink 
enough of it to become intoxicated, then it could likewise say that 
beer having 90 per cent of alcohol is not intoxicating and leave that 
out. 

Senator King. I think you are right. 

Senator Norris. So that Congress would have the power actually 
to nullify a constitutional amendment. 

^ Senator King. Yes; but the Senator knows that the representa- 
tives of the Anti-Saloon League, and others who have been here, who 
have been a great force in driving through this legislation, are. not 
placing that construction upon it. 

Senator Norris. I am not saving that beer containing 2f per cent 
of alcohol is not intoxicating. I do not know; but I am simply say- 
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ing that Conjsrress by enactment can not make a thing intoxicating or 
nonintoxicatinjs:. 

(At this point the witness was temporarily excused and left the 
stand.) 

Mr. Wheeler. Mr. Chairman, may I correct one error that seems 
to have crept into the record in regard to our attitude in regard to 
this bill? 

w^enator Sterling. You will have an opportimity to appear later. 

Mr. Wheeler. The questions seemed to ilifer that we were asking 
for sometliing that we are not asking for. 

(At this point Mr. Gompers returned to the room.) 

Senator Walsh. Mr. Gompers, you spoke about feeling apprehen- 
sion, yourself, of convulsions in the country as the result of this legis- 
lation. That is a matter that addresses itself quite seriously to the 
consideration of the comniittee. They have had prohibition up in the 
State of Michigan, a very great industrial State, without any particu- 
lar convulsion, so far as the public press is concerned, at least. They 
have not prohibition in Ohio. Would jrou expect the convulsion to 
exhibit itself in the State of Ohio when it did not in Michigan ? 

Mr. Gompers. There is one thing, when people can obtain a bever- 
ao^e which they desire, there may be a different situation from when 
they can not obtain it at all. 

Senator Walsh. They have bone-dry prohibition, for instance, in 
the State of Washington. 

Mr. Gompers. Yes. 

Senator Walsh. That is a great industrial State also. 

Mr. Gompers. Yes. 

Senator Walsh. There has not been any convulsion there i 

Mr. Gompers. I think, if you will look over the situation a little 
more clearly. Senator, you will find that you are not verified by the 
situation. 

Senator Walsh. I do know the situation in my own State — ^which 
is a great industrial State — of Montana. There has not been any 
convulsion there. 

Mr. Gompers. Yes. I will, if I may 

Senator Walsh. Yes. 

Mr. Gompers. Ask whether or not Montana is actuallv bone-dry? 

Senator Walsh. Well, imdoubtedly the law is violatea. 

Mr. Gompers. The law is there. 

Senator Walsh. The law is violated, no doubt. 

Mr. Gompers. Yes. There is this fact. In Russia, when vodka 
was prohibited, within a year after, there were more cases officially 
reported in hospitals and in private homes under treatment for 
alcoholism than at any time during the period when prohibition was 
not in existence in Russia. 

Senator Walsh. This is a matter that addresses itself to me 
very seriously, Mr. Gompers. If there is foimdation for your appre- 
hension of convulsions among the laboring people of this country in 
consequence of this legislation, it addresses itself to me as a very 
serious proposition. Your answer to my question concerning Mon- 
tana would imply that things have been quiescent there because they 
have been able to get drink in violation of the law. If, however, we 
had national prohi1)ition, in view of the experience we have had in 
Montana since local prohibition went into effect, would you anticipate 
labor convulsions in Montana ? 
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Mr. GoMPERs. I can not say as to Montana. I am apprehensive 
as to the results m very manv places. 

Senator Walsh. Let lis tafee Michigan. 

Mr. GoMPERS. Well, even Michigan. 

Senator Walsh. They have not nad any convulsions there ? 

Mr. GoMPERS. We have had some conditions of industry even in 
Michigan that have not been at all "Ipasing. 

Senator Walsh. So we have in Montana; but they are in no way 
associated with drink. 

Mr. GoMPBRS. I think when people can obtain — ^when those who 
desire it can obtain — even under great difficulties, a beverage that will 
satisfy them, that may be obviated or lessened. The work people of 
the United States are not drunkards. As a rule, the working people 
are sober and industrious. They have had the habit — a large mass of 
thetn have the habit — of taking a drink of beer; some, of whisky. 
To take away from them the right and the opportimitity of getting a 
drink, and making them law breakers, is not conducive to their gentle 
quietude and tranquillity. 

Senator Walsh. No. You have studied this subject closely. 
Can you tell us about how many States have State-wide prohibition ? 

Mr. GoMPERS. I can not tell you; no, sir. 

Senator Walsh. One-third oi the State have it, have they not ? 

Mr. GoMPERs. I believe so. 

Senator Walsh. Others have prohibition by local option, quite 
extensive ? 

Mr. GoMPERS. Yes. 

Senator Walsh. Have there been any convulsions among the 
laboring men or wage earners in any of the States in which the experi- 
ment has been tried ? 

Mr. GoMPERS. There have been. I am not going to say that they 
are attributable to that cause. 

Senator Walsh. No. 

Mr. GoMPERS. No, but I am speaking of the country-wide prohibi- 
tion that shall affect the practice of drinking a glass of beer of 
2| per cent alcohol. I am apprehensive of the future — of the conse- 
quence of that. 

Senator Walsh. You think our experience with those States with 
which the experiment has been tried is not a safe guide as to our 
experience with the other States ? 

Mr. GoMPERS. That is just what I intended to convey, sir. I have 
never been in a dry territory in my life, so far, that the opportunitv 
was not full and open for any amount oi drink that any man wan tea ; 
whisky, as a rule, though it was usually in the form oi worse whisky 
than you could obtain m wet States. 

Senator Sterling. I think it is evident that there are many parts 
of the Union that you have not visited. You have not visited many 
States where they have prohibition. In the State of South Dakota 
they enacted a prohibition law in 1917 to carry out the provisions of 
a constitutional amendment adopted in 1916. 

Prior to the adoption of the State amendment and the enactment 
of this law, the various towns in South Dakota had voted from year 
to year upon the question as to whether intoxicating hquors should 
be sold or not, and as the years went on, more and more of the towns 
of South Dakota became dry towns, and the two largest cities in 
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the State had already voted dry before the adoption of the constitu- 
tional amendment. So that it was practically a dry State before 
that time ; and the people have welcomed the adoption of a constitu- 
tional amendment and of the law enacted to carry it out. 

Now, I am satisfied that vou would find very Uttle violation of the 
law in South Dakota. I think it is the testimony of business men 
in all these various towns that they are better on without the sale 
of intoxicants. 

Mr. (jOmpers. And, Mr. Chairman, as to the testimony of these 
business men, I thinJk it would not be an unprofitable source of 
investigation to learn how much of the wines and Uquors thpy have 
in their cellars. 

Senator Sterling. Well, I think very few people in South Dakota 
are raising any question on that score, at all, because I think it is 
conceded generally that the law is in effect and is being obeyed. • 

Mr. GoMPERS. The busmess man, the man of means, may stock 
his cellar, either where he lives or where he may have a convenient 
place, with all the viands that he may desire; but the wage earner, 
the worker everv day, who has no such means and no such oppor- 
tunity, he would be deprived of a glass of beer even with that small 
percentage of alcohol in it. 

Senator Sterling. There is no complaint — at least I have heard 
none — among the workers in my State; among laboring men. 

Mr. GoMPERS. We are the repository often of confidences which 
Are not communicated always to either employers or to pubhc men. 
The cry is against this discrimination, which is almost inevitable, 
except so far as a business man or a man of means may be himself 
a total abstainer. Where a wage earner can not get a glass of beer, 
still a very large proportion of the men of means can have and do 
have a stock of intoxicating drinks to last them their hves. 

Senator Sterling. Are there any other questions that members 
of the committee desire to ask ? 

Senator King. How many others are to be heard, Mr. Chairman ? 

Senator Sterling. I wanted to ask Mr. Gompers another question 
or two. I am not sure but you told us at the beginning of your testi- 
mony, Mr. Gompers, but I would like to know, now many delegates 
were in actual attendance at your convention at Atlantic City of 
which you spoke. 

Mr. Gompers. About 550. It may be two or three more or less. 

Senator Sterling. And you say these represented some 25,000 or 
26,000 ? 

Mr. Gompers. No; they cast one vote for every 100 members thev 
represent, of their constituency, and the vote shows 26,475, which 
would represent 2,640,000, those who voted in favor of the preamble 
and resolutions. 

There were 4,005 votes cast against the resolution, which would 
represent 400,000, approximately. 

Senator Norris. 1 do not quite understand, when there were 
only 550 there, how they could cast that vote. 

Mr. Gompers. There were about 540 or 550. Each one cast a 
vote for every 100 he represented. 

Senator Norris. But, Mr. Gompers, you say the votes represented 
three millions. 

Mr. Gompers. Yes; of those voting. 
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Senator Nobris. Yes • I understand that is not absolutely accurate. 

Mr. GoMPERS. But these were the votes cast. Let me explain 
this. 

Senator Norris. Yes. 

Mr^ GoMPERS. Our convention is made up of delegates from the 
workers who are organized, and we have not the means to stay in 
session like the Members of Congress of each House or both Houses. 
We have got to transact our busmess within two weeks, and we have 
devised this sjstem. We could, of course, have a great mass gather- 
ing, and then it would not be a legislative body, but a deliberative body. 
So we have devised this system, that oi^anizations having 4,000 
members or less, or rather up to 4,000, are entitled to one delegate; 
from 4,000 to 8,000 they are entitled to two delegates; from 8,000 
to 16,000 they are entitled to three delegates; from 16,000 to 32,000, 
four delegates; from 32,000 to 64,000, five delegates; and so on in a 
geometrical order, increasing the number of the delegates of an organ- 
ization with the number of members that they represent; and yet, 
to maintain the right of representation according to numerical 
strength, upon a roll call, it may not be by one-tenth of the members 
of the convention, when a roll call is had each delegate voting casts 
one vote for each 100 members he represents. So that we have 
established a deliberative body and maintained the principle of 
democratic representation. 

Senator Norris. Then for every voter actually there you would 
count 100 votes ? 

Mr. GoMPERS. One hundred members. 

Senator Norris. And he votes for each one of these members. 

Senator Sterling. Mr. Gompers, there were a number of delegates 
there present at the time the vote was taken on the resolutions, who 
did not vote, were there not 1 

Mr. Gompers. There were, I think, but two delegates who did not 
vote. 

Senator Sterling. Do you know from what States they were ? 

Mr. Gompers. I could not teU you, sir, from memory. 

Senator Sterling. Do you recall that delegations were there from 
these States, namely, Virginia, Illinois, Kansas, and Florida? 

Mr. Gompers. Will you please give me each of those States sepa- 
rately ? 

Senator Sterling. Well, Virginia first ? 

Mr. Gompers. The Virginia delegates voted both ways. 

Senator Sterling. Voted both ways ? 

Mr. Gompers. Yes. 

Senator Sterling. I do not quite understand. 

Mr. Gompers. There were, for instance, delegates from two central 
bodies. 

Senator Sterling. Yes. 

Mr. Gompers. One of them voted one way and the other another. 

Senator Sterling. Did not some delegates there refuse to vote 
because no action had been taken in their several States or in the 
organizations in their several States ? 

Mr. Gompers. One delegate made that statement. 

Senator Sterling. Do you recall from what State that delegate 
came? 

Mr. GrOMPERs. Illinois. 
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Senator Sterling. Illinois. Are you sure about the delegates from 
Kansas and Florida ? 

Mr. G©MPERS. Some of the delegates from Florida voted one way, 
while other delegates voted the other. 

Senator Sterling. From Kansas ? 

Mr. GoMPERS. From Kansas — my memory does not serve me, sir. 

Senator Sterling. Can you submit to and leave with the committee 
a list of votes by organizations ? 

Mr. GoMPERS. Yes, sir; not just at this moment, but I can furnish 
it to the committee. 

Senator Sterling. If you would do so I would like it. 

Mr. GoMPERS. Yes, sir. 

Senator Sterling. The Brotherhood of Locomotive Engineers is 
not a member of your federation, is it ? 

Mr. GoMPERS. It is not, sir. It has made application for affilia- 
tion, but it has not yet been perfected. 

Senator Sterling. You know what the stand of that brotherhood 
is toward the que-tion of national prohibition, do you not? 

Mr. GoMPERS. I do not. I know that the organization stands for 
the abstinence of its members, but on the question of prohibition, I 
do not know. 

Senator Sterling. Did it not vote in favor of national prohibition 
at the last two conventions held by that brotherhood ? 

Mr. GoMPERS. I could not tell you, sir. As a matter of fact, you 
probably know that I have been out of commission for some little 
time by reason of a venr severe accident. 

Senator Sterling, les. What do you know about the State 
Federation of Labor in Louisiana and its attitude on the question ? 

Mr. GoMPERS. I can not tell you, sir, but I think that the delegate 
representing the State Federation of Labor in Louisiana was in the 
convention and voted; but of that I am not sure. But, as I say, I 
will be very glad to comply with the request vou have made, and fur- 
nish you with a list giving the names of the delegates and the organiza- 
tions they represented, and how they voted. 

Senator Sterling. Take Mr. Grier, the president of the Louisiana 
State federation. 

' Mr. GoMPERS. I know of him; that is, I know him in a way, but 
not intimately at all. 

Senator Sterling. You know what his personal attitude is on the 
question ? 

Mr. GoMPERS. I do not, sir. 

Senator Sterling. I wiU simply say that Mr. Grier is reported as 
stating that alcoholic liquors are the worst curse of the laboring man. 

Mr. GoMPERS. I have heard equally ridiculously statements made 
upon that and other subjects. As a matter of fact, much as I have 
tried to do in the cause of temperance, the common notion that liquor 
is the cause of the workers' destruction is the very opposite to the 
truth. It is poverty and misery which have driven men to drink. 

Senator Sterling. Well, has not drink in turn driven men to 
poverty and misery ? 

Mr. GoMPERS. Yes, sir; but the statement that the general cause 
of povertv is the curse of liquor is not based upon facts. It is the 
misery of poverty and overwork and undernourishment which has 
driven men to drink. 
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Senator Sterling. Is there any other witness, Mr. Gompers, that 
you wish to be heard this afternoon 1 

Mr. Gompers. Yes, sir; a message has just called me, and I have 

fot to talk from the steps of the Capitol now, and if I can be excused 
will be very glad to be, so that Mr. Matthew WoDj who would like to 
have the opportunity of presenting a few thoughts upon the subject, 
mav be heard. 

senator Sterling. Let me ask, would it not be convenient for 
Mr. Woll to appear at another session of the committee ? 

Mr. Gompers. Mr. Woll is a delegate to the convention of the 
Federation which meets at Atlantic City, and he is at the head of one 
of the very important committees — the Committee on Executive 
Council of the American Federation of Labor — and that committee, 
I understand, intends to meet either to-night or to-morrow morning. 

However, that matter is for you gentlemen. I thank you for the 
courtesy ofyour attention. 

Senator king. Could not Mr. Woll submit his statement in writing ? 

Mr. Woll. It will only take me about 10 minutes, if I may be 
permitted. 

Senator King. I move that we proceed for 10 minutes in order to 
hear Mr. Woll. 

STATEMENT OF MB. MATTHEW WOLL, BEPBESENTINO THE 

AMEBIGAN FEDEBATIOIT OF LABOB. 

Mr. Woll. Mr. Gompers has covered the subject quite fully. As 
we imderstand it, the eighteenth amendment to the Constitution 
makes illegal, from a constitutional standpoint, the manufacture 
and dispensation of intoxicants. We have tnerefore delegated upon 
Congress the authority to enact such measures as wiU carry mto 
effect and pat in force that constitutional decree of the people. 

This is our viewpoint, that Congress, by virtue of that constitu- 
tional enactment, has now been vested with the authority, and it is 
not only a right, but it is the duty, of Congress to define what is an 
intoxicant or a nonintoxicant. We believe that that is a legislative 
and not a judicial function; that under our form of government 
there are three departments of government, and it is the function of 
Congress to legislate under the Constitution. It is for the judiciary 
to determine whether the legislature, in its wisdom, has confined 
itself within the powers vested in it or not, but it is not the function 
of the judiciary of its own motion and without authority of Congress 
to legislate and determine what is a crime or not a crime for the 
people of the United States. I want to make that very clear. That 
IS our viewpoint. • 

Senator Norris. Let me ask you this: According to that view- 
point, if Congress passed a law that said ^^ Beverages containing 50 
per cent of alcohol are hereby declared to be nonintoxicating,'' that 
would make them nonintoxicating, would it ? 

Mr. Woll. It would, until the matter was overruled by the court 
under the power now exercised by it to determine whether Congress 
has confined itself within its proper sphere of authority, the same as 
Congress now acts in interstate legislation in passing certain laws, 
and then, as we find it in the child-labor act, the judiciary saying 
" You have gone too far, and you have no authority in this particular 
field of legislation.'' 
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Senator Norris. Where would be the line, under this particular 
constitutional provision, which defines ? 

Mr. WoLL. No line, except what Congress always exercises, and 
that is their good judgment and discretion. There is no standard by 
which Congress can (tetermine or has ever determined its legislative 
functions. 

Senator Norris. Do you suppose if Congress, passed a law saying 
*'A beverage containing 75 per cent of alcohol is hereby declared to 
be nonintoxicating,'' that the Supreme Court would hold that law to 
be wrong ? 

Mr. WoLL.. I am inclined to believe that the Supreme Court would 
hold that the Legislature was then in error. 

Senator Norris. Could you give me an idea where the line would 
be that the Supreme Court womd hold that it was not in error ? 

Mr. WoLL. I can not answer for the judgment of the Supreme 
Court any more than you can. 

Senator Norris. That is what I am trying to find out. 

Mr. WoLL. That is a problem that Congress is always confronted 
with in all legislation that it considers, whether or not the Supreme 
Court will hold that it was within its power or not to legislate accord- 
ingly. 

Senator Norris. Do you not think that under the language of the 
constitutional amendment which specifically names intoxicating 
liquors, and does not say anything about what will be intoxicating 
liquors but merely says that intoxicating liquors are prohibiteo. 
Congress is limited in its legislation to beverages that are intoxicating 
liquors ? 

Mr. WoLL. Yes; but it is a question as to whether or not the court, 
or whether Congress, shall determine which is intoxicating and which 
is not intoxicatmg, and we hold that that is a function of Congress 
and not a function of the judiciary in the initial stages, because ii you 
permit the courts here and there and everywhere to determine that 
question of fact, then there will be no uniformity of legislation on 
tne subject, and all that is intended by this legislation will be annulled 
by the verv conflict of opinion that will prevail generally. 

Senator Morris. In this case, imder this constitutional amendment 
there will be only one court, and that will be the Supreme Court of 
the United States; and if they settled it once that would end it, 
would it not ? There would be no conflict there. 

Mr. WoLL. I know, but the authority will have to come from the 
inferior courts fir^t, and afterwards it will go to the superior courts, 
and then to the Supreme Court. 

Senator Norris. Yes. 

Mr. WoLL. We contend that that is a fimction of Congress, and if 
it is the intention of Congress to duck the issue in determining what 
is an intoxicant and what is a nonintoxicant, I presume that would be 
the best way to determine the issue. 

Senator Norris. But you will not claim, will you, that if Congress 
passed a law and said that whisky was not intoxicating, a man, 
after that law was passed and properly signed, could drinK a half a 
barrel of whisky ana not be drunk? 

Mr. WoLL. I do not assume anything like that. I assume that 
Congress will be sane in its legislation. I assume that Congress will 
take mto consideration what is intoxicant and what is nonintoxicant. 
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and that it will be governed very largelv by men of experience who 
know something about the subject, ana that Congress will not say 
that a beverage containing 75 per cent of alcohol is not intoxicant 
and therefore permit the law to become a joke. 

vSenator Sterling. Does not every State prohibitory law of which 
you have Icnowledge simply prohibit the manufacture and sale of 
mtoxicating liquors, without specifying the amount of alcohol at all ? 

Mr. WoLL. Yes. 

Senator Sterling. Then it becomes a question of fact as to whether 
any given liquor is an intoxicant or not, does it not ? 

Mr. WoLL. Yes. 

Senator Sterling. Whether it has alcohol enough in it to intoxi- 
cate ? 

Mr. WoLL. Yes; but in enacting the national law, it determines a 
crime. If one manufactures or sells an intoxicant of a certain per- 
centage of alcohol, he does not know, of himself, whether he is com- 
mittmg a crime or whether he is within the law in the domg of the act. 

Senator Fall. This bill we have before us, introduced by the 
chairman of the committee, known as the Nelson bill, itself prescribes 
the penalty for being in possession of, using, manufacturing, and so 
forth, liquors with more than one-half of 1 per cent of alcoholic con- 
tents; so that that is an attempt, is it not, to nx the amount of alcohol ? 

Mr. WoLL. If such legislation as that is proposed, according to the 
Senator, there, I assume that it would not be within the function of 
Congress to enact legislation of that kind, because that would mean, 
whether you have a smaller or larger degree of alcohol involved 

Senator Norris. I will say this to you. If I was manufacturing 
a beverage and knew that I could demonstrate that it was nonintoxi- 
cating and that it contained 2 per cent of alcohol, and Congress passed 
a law saying that all beverages containing 1 per cent of dcohol were 
intoxicating, I would simply snap my fingers at the law, and would 
not pay any attention to it. 

Senator Fall. I think the Senator in making that statement is 
going further than he intends to. 

Senator Norris. Under this constitutional provision which only 
gives Congress the right to act on intoxicating liquors, to say that 
Congress can by law make something intoxicating that is not in- 
toxicating is perfectly useless to talk about, in mv judgment. Now, 
I do not Know as a matter of fact how much alcohol it takes in a 
beverage to make it intoxicating, but if I were a manufacturer of any 
beverage and it did not contain alcohol enough to make it intoxicating 
I would not be afraid of any law that Congress would pass after that ' 
Constitutional amendment. 

Senator Fall. Yes; but would not two questions arise there ? One 
would be purely a question for the courts imder a nonpenal statute; 
in the case of, we will say, an injimction against a manufacturer it 
would be a nonpenal action, and it would be a case then for the courts 
to decide whether it was alcoholic or nonalcoholic. 

Senator Norris. You mean whether it was intoxicating or non- 
intoxicating? 

Senator Fall. Yes; but the Constitution itself does not put this 
into effect — this constitutional amendment. It must be aone by 
Congress, and that is what we are seeking to do now, in this legisla- 
tion now pending and in this bill imder consideration. In omder- 



28 PEOHIBITlKa INTOXICATING BEVERAGES. 

taking to pass a penal statute to put the constitutional amendment 
into effect you fix the alcoholic contents at one-half of 1 per cent. 
Now, if you can do that you can fix it at 2 J per cent. 

Senator Norris. I admit that; but if you can fix it at 2i per cent 
you can fix it at 10 per cent, or any other per cent. 

Senator Fall. Exactly. 

Senator Norris. If you can fix it at 3 per cent you can fix it at 
10, and if you can fix it at 10 per cent you can fix it at 90 per cent. 

Senator Fall. And you can only be sent to the penitentiary for 
the violation of the penal statute, while the property might be con- 
fiscated or the manufacture stopped by a civil proceeding. 

Senator Norris ; I will admit that we can pass an act saying 
''that any man selling a beverage containing any more than 50 per 
cent of alcohol should be arrested,'' and under "that a man seUing 
liquor containing only 45 per cent of alcohol could not be touched. 
But we can not say, by writing something in a book, that what will 
make a man drunk after we have put that in the book will not make 
him drunk. You might just as well pass a law to say that this 
ceiling is black. It would still be white, notwithstanding the law. 

Senator Sterling. Proceed, Mr. WoU. 
' Mr. WoLL. I do not care to take up much more time. President 
Gompers has covered the whole matter from the sociologic and 
economic standpoint. I want to adopt everything that he stated 
and I want to reiterate that we are for temperance and not anti- 

I)rohibition, but we believe in the interpretation or the enactment of a 
aw which we believe Congress has not only the right but the duty 
to enact, to determine what is intoxicant and what is nonintoxicant. 
It is logical to do what will cause the least disturbance possible and 
give the people an opportunity to get what they so much want, a 
beverage which the medical profession and all those who have given 
consideration and study to it say is nonintoxicant, and surefy we 
have conclusions by experts in which those who are prohibitionists, 
and very strong prohibitionists, can heartily join with them, because 
we are not asking permission to manufacture or sell or drink any 
liquor which is of an intoxicant nature. 

Senator King. Have you or any of your associates prepared a 
brief giving your construction of the Constitution and the powers of 
Congress ? 

iS". WoLL. I am sorry to say I have not. As a matter of fact, I 
am not a drinking man and have given little consideration to this 
subject, until this constitutional proposition has arisen. 

I would like an opportunity, in behalf of the organized-labor move- 
ment, to file such a brief. 

Senator Sterling. Let me ask, just whom do you represent — the 
national organization and the State organization as well ? 

Mr. WoLL. I represent in my official capacity the International 
Photo-Engravers' Union, as its president, and also I represent the 
International Allied Trades Organization as its president, and I also 
represent the Labor Organization as its president. Also I represent 
the Labor Trades Department of the American Federation of Labor 
as its president. I am the delegate to the convention, and also repre- 
senting the American Federation of Labor here with Mr. Gompers 
and Brother Manning who is here. 
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Senator Sterling. You represent these various organizations 
which you have named ? 

Mr. WoLL. Yes. 

Senator King. And you represent the American Federation of 
Labor? 

Mr. WoLL. Yes; the American Federation of Labor, as its spokes- 
man here in this hearing. 

Senator King. I forgot to ask Mr. Gompers, but he represents the 
national organization and the several States as well ? 

Mr. WoLL. He represents the national organization of the American 
Federation of Labor and all the aflBliated and local organizations. 

Senator King. When you speak of the international organization, 
do you include any labor organizations out of the United States ? 

Mr. WoLL. When we speak of international organizations, we 
simply mean all of the American intertrade organizations included 
in our membership; and included in our membership are those who 
are not citizens of America; so that in that way it becomes inter- 
national in character. Then, in addition, our membership extends 
beyond the borders of the United States and includes Mexico and the 
Dominion of Canada, so that it may be said to be international. 

Senator Fall. Does your organization include all the labor organi- 
zations in Mexico ? 

Mr. WoLL. Some of the organizations include quite a number of 
the workers there. We have two members in Mexico. 

Senator Fall. Do they include all of the labor organizations of 
Mexico in the membership i 

Mr. WoLL. I am not so well informed on that. 

Senator Fall. Do they include the '^Casa Obrera Mundial" of 
Mexico ? 

Mr. WoLL. I do not know. 

Senator Fall. That is the I. W. W. of Mexico. 

Mr. WoLL. I do not know about that. 

Senator King. You do not represent the I. W. W., and are not in 
harmony with it ? 

Mr. WoLL. No; the American Federation of Labor does not 
represent any I. W. W. organization. 

Senator Fall. You have been directly affiliated with them in 
one way; that is, you have held conferences with them? That is, 
they were represented a£ the Laredo conference, and they will be 
represented here in July ? 

Mr. WoLL. I can not spisak with knowledge of that. I was not at 
the conference and remember nothing about it. 

Senator Fall. At the Laredo conference they demanded that Mr. 
Gompers with the organizations, including the American Federation 
of Labor, should pass resolutions demanmng the liberation of those 
parties who have been incarcerated here for violation of our laws, 
mcludmg over 100, and there was quite a conflict. 

Mr. WoLL. Of course, there are a great many gentlemen who stand 
high in society, and who have no connection with the labor movement, 
who are equally guilty of that same offense. 

Senator Fall. Oh, yes; and I am not reflecting on the organization, 
at all; but you call yourselves internationalists, and represent labor 
organizations of Mexico. 
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Senator King. We have parlor Bolshevists who are far more 
dangerous than those who are shouting on the streets. 

Mr. WoLL. Yes. 

Senator Fall. I asked you the question because I thought you and 
many of your organization did not know anything about tne Mexican 
organizations. 

Mr. WoLL. I am sure that it is in Mexico, but I do not know what 
organizations or how many of those Mexcian organizations are 
members. 

Senator Sterling. Is there anything else ? 

Mr. WoLL. No, sir; except that I wanted to reiterate the plea that 
the committee give consideration to the matters presented to-day in 
determining what is the right thing to do in this matter. 

Senator King. Before the committee adjourns I would like to ask 
if there are any other representatives of organized labor to be heard 
before the committee; at a subsequent meeting of the committee, of 
course; not to-day. 

Mr. Manning. I would like to be heard as representing the Ameri- 
can Federation of Labor, at some future time. 

Senator Kjng. At what time would you like to be heard i 

Mr. Manning. I could not come before the committee during this 
coming week. I shall be in Atlantic City. 

Senator King. When could you come nere ? 

Mr. Manning. Monday or Tuesday of the week after next is the 
earliest I could possibly make it. 

Mr. Oyster. Mr. Chairman, does the invitation to appear before 
the committee extend to those on the other side of this question 
from the labor union man ? 

Senator Sterling. Yes; you will be given an opportunity to be 
heard, Mr. Oyster. 

Mr. Oyster. Then I would like to say that I would like to be 
heard on the other side of this question. 

Senator Sterling. You will be given an opportimity to be heard 
at a subsequent meeting of the committee. 

(Thereupon, at 4:30 o'clock p. m., the committee adjourned, sub- 
ject to the call of the chairman.) 
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THTTBSDAY, JTTNE 19, 1919. 

United States Senate, 
Subcommittee on the Judiciary, 

Washington , D. C. 

The subcommittee met at 2 o'clock p. m., pursuant to adjourn- 
ment, in the committee room, Capitol, Senator Thomas Sterling 
presiding. 

Present: Senators Sterling (chairman). Fall, Norris, Overman, 
and Walsh, of Montana. 

Senator Sterling. We have a quorum of the committee here, and 
I will call the attention of the committee to the following commimi- 
cation received from Mr. Gompers, after his appearance before this 
committee. [Reading :] 

American Federation of Labor, 

Washington, D. C, June 16, 1919. 
Hon. Thomas Sterling, 

Chairman Subcommittee of the Senate Judiciary Committee, 

United States Senate, Washington, D. C. 

Dear Sir: In compliance with your request made of me at the hearing last Saturday, 
I beg to inclose to you herein copy of the aye-and-nay roll call vote taken upon the 
preambles and resolutions adopted by the thirty-ninth annual convention of the 
American Federation of Labor and as read to your nonorable committee as part of my 
remarbs. 

May I ask that the aye-and-nay roll call vote as herein inclosed may be made part 
of tiie hearing? 

Thanking you and the other members of the committee for the courtesy manifested 
toward me at the hearing, I am 
Very truly, yours, 

Saml. Gompers, 
President American Federation of Labor, 

If there is no objection, the letter will be incorporated in the 
record, together with the roll call vote, as transmitted by Mr. 
Gompers. 

(There was no objection, and the roll call referred to is here printed 

in the record as follows:) 

Roll call. 



Union. 



Asbestos Workers (18) 

Bakery and Conliectionery (210). 



Barbers (3W). 



Delegates. 



Mullaney, Joseph A. (18). 

[Myrup, A. A. (70) 

Beisel, Peter (70) 

Schneider, R. C. (70).... 
Noschang, Frank X, (72). 

Fischer, Jacob (72) 

Shanessy, James C. (72) .. 

|Foley,C. F. (72) 

I Anderson, Ed. (71) 




18 
210 

359 



No. 



3) 
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BillPaateTBBndBUleTa(16) 

Blaekamiths (MS) 

B«ilernia)ters (819) 

Bookbindera (IM) 

Boot »Qri Shoe Workers (38S) 

Brewery and Sod Drink (400) 

Brtcklayeis, Masons, snd Plasterers (TOO) . 

Bdet and Cl«r Workara {M) 

Bridge and Structural Iron Workers (170). 

Broom and Whisk Makers (10) 

Carmen, Railway (1001) 

Carpenters and Jolnera (3,079) 

Clgannakers (3SS) 

Clerks, Railway (714) 

Ckcka, Hetai! (ISO) 

Coopers («o) 

Diamond Workers (5) 

Draftsmen's Union (IS) 

Electrical Workers (1,312) 

Elevator Conatructora (30) 

Englneets, Marine (128) 

EDglneers, Steam and Operating (ISO) 

Engravers, Pboto (SO) 

Foderal Employees (aot) 



Lovely, ConiB (74).... 

Baine.C. L. (74) 

Ferry, Joseph (74).... 
La Couture, Jos. E.( 



KuEler, Albert). (801... . 

Eader, John (801 

Obenz tell, Joseph (»0).... 

Rowen, Wm. r: (117) 

Dobson Wm, (117) 

JonPs, Geonra (117) 

Greeley, Geo. P. (117).... 

Prl™, Walter V.(llB).... 
.Murphy, Thos. J. (118).., 

Kasten, Frank (37) 

IMorrin, P. I. (43) 

iTobln, S. P. (43) 

I Barry,]. H. (42) 

ICuruiane, df. J. (42) 

Dover, mil R, (10) 

Ryan, Martin F. (251).... 



Hyland, Thomas P. (251).. 
Hulcheson, Wm. L. (385).. 
DulTy, Frank (8S5) 



Hemaell, ^m. (38S). ..... 

.Woodbury, O.E. (384).., 

Perkins, 0, W. (73| 

Oomners, PamueUn),.., 
Barnes, J, Hahlon (73).., 



Noonar.iamest. (18R) 

Joyw, Martin t: (188) 

McAndrewB, lames T. (ISTi... 

OTonnor, JnliaS. (187) 

Evans, Edward J. (187) 

Boyeo, Henry (187) 



Edserlon,^. L. (02).. 
Peterson. Albert (82).. 

Woll, Matthew (25) 

.Brady. Peter J. (21) 

"■wardLLuther r. (5t)... 

.-nker, Wm. E. (Bl) 

Leonard. Martin J. (51)... 
Etheridge, Florence (51)... 
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Flro Fightws (164) 

Firemen, BtatloDsry (30S) 

Foundry EmpIoTees (H) 

Oarment Warfcera, ITDited (UO) . . . 

Qanneul Workera, Ladjes leOE).... 

Olass Bottle Blowen (100) 

Qtoss Workers, Flint (BS) 

Olasa Workers, Window (90) 

OranlW Cntters (107) 

HatWrsdOO) 

Hod Cardura (400) 

Horaeshoere (M) 

HoUlsud Restaurant (008) 

Iron, Sled, and Tin Workers (igT). 

JewBliy Workers (51) 

Lelhers, Wood, Wire, and UeCal (I 

Laundry Workers (SO) 

Lea tliBr Workers (87) 

Letter Carriers (307) 

Uthoeraphen (M) 

Longshoremen (313) 

Mwhlnlsts {2,S4S) 

UalotsnaniK of Way Employees (S 
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Roll call — Continued. 



Union. 



Meat Cutters and Butcher Workmen (663) . 



Metal Workers, Sheet (202) . 



Mine, Mill, and Smelter Workers (178). . 



Mine Work|»,r8, Umted (8,938). 



Quarry Workers (30). 



Molders(516) 

Musicians (654) 

Oil Field Workers (45) 

Painters and Decorators (827) 

Paper Makers (57) 

Pattern Makers (90) 

Pavers and Ranunermen (18) 

Paving Cutters (26} 

Piano and Organ Workers (20) 

Plasterers (190) , , 

Plumbers and Steam Fitters (320) . . . 

Polishers, Metal (100) 

Postal Employees (145) 

Potters, Operative (74) 

Print Cutters, National (4) 

Printers, Steel and Copper Plate (13) 

Printing Pressmen (340) 



Pulp. Sulphite and Paper Mill Workers 



Railway Employees, Street and Electric 
(897). 

RaUway Mail Association (134) 

Roofers, Composition (10) , 

Roofers, Slate and Tile (6) 



Delegates. 



Yes. 



No. 



fHart, John F. (Ill) 

Lane, Dennis (111) 

Schmidt. Fred (111) 

McC'^ash, T. A. (110) 

Kennedy, John (110) 

Guest, I^hilUp J. (110) 

Hynes. John J. (51) 

Reddinfi:, Thos. (51) 

Moriarty , James T. (50) 

I Fattison. Richard (50) 

Mover, Chas.H. (45) 

Cannon, Jos. D. (45) 

Roberts, James (44) 

Langdon, Fmma Frances (44). 

Hayes, Frank J. (493) 

Lewis, John L. (493) 

Green, William (492) 

Walker, John H . (492) 

Mitchell. John (492) 

White, John V. (492) 

Farrington, Frank (492) 

Moore, John (492) 

Valentine, Jos. F. (104) 

Frey, John P. (103) 

Stevenson, Harrv (103) 

Harden. Herce F. (103) 

rillon, Vinton L. (103) 

Weber, Joseph N. (164) 

Weaver.C. A. (164) 

Carey D. A. (163) 

Winkler, Joseph F. (163) 

Evans, R.E. (23) 

\8heehan, John (22) 

rHedrick, Geo. F. (138) 

Skemp, J. C. (138) 

Guerln, P.J. (138).. 

McKeon, A. J (138) 

Lynch, John J. (138) 

Keeley, Joseph F. (137) 

Carey, J T. (29) 

Schneider, Geo. J. (28) 

1 'Wilson. James (30) 
Gemon, James L. (30) ....*. 
Forrest, J. S. (30) 

Hannah, Edward I. (18) 

Bergstrom, Carl (26) 

Dold, Chaa. (20) 

George, Thomas (48) 

Donfln, John (48) 

Allen. James G. (47) 

Carroll, John (47) 

Kearney, Thos. S. (80) 

Anderson, Charles (80) 

Rau, Charles (80) 

Leonard, E.W. (80) 

Britton, W. W. (34) 

Leary, George (33) 

DieW, H. C. (33) 

Flaherty. Thos. F. (145) 

/Menge, Edward (37) 

\Hutchins, Frank H. (37) 

Heinl, Rudolph (4) 

Clark, William D, (13) 

Berry, George L. (68) 

McHjigh, Wm. H. (68) 

Orr, Joseph C. (68) 

Edwards, E. W. (68) 

Martin, Max J. (68) 

{Burke, John P. (28) 
Launer, S. Ed. (28) 
La Belle, Maurice (28) 

Suitor, Fred W. (30) 

Quinlan, WilUam (226) 

Cahill, Michael J. (224) 

Mylan, William (224) 

.Rooney, Peter (224) 

iRyan, Edward J. (45) 
Strickland, Henry W. (45).. .. 
Plymale, Robert E. (44) 

Hurley, Jeremiah T. (10) 

Gavlak, J. M. (6) 



1 



} 



} 



663 



202 



178 



2,706 



516 



491 

45 
138 

"m 

138 
138 
137 



90 
18 

190 

320 

100 

145 

74 

4 
13 

340 



28 
897 



1,232 



163 



138 



26 



28 
30 



134 



10 
6 
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Roll call — Continued. 



Union. 



Seamen (427) 

Signalmen (62) 

Spinners (22) 

Stage Employees, Theatrical (185) . 

Stereotypers and Electrotypers (54) 

Stone Cutters (39) 

Stove Moimters (19) 

Switchmen (118) , 

Tailors (120) 

Teachers (28) 

Teamsters (756) 



Telegraphers, Raihroad (446) , 

Telegraphers, Commercial (20) 

Textile Workers (658) 

Tobacco Workers (42) 

Transferers, Steel Plate (1) 

Tunnel and Subway Constructors (20). . . 

Typographical (647) 

Upholsterers (55) 

White Rat Actors (30) 

Alabama State Federation of Labor (1). . . 

Arizona State Federation of Labor (1) 

California State Federation of Labor (1).. 

Colorado State f'ederation of Labor (1). . . 

Connecticut State Federation of Labor (1) 

Florida State Federation of Labor (1} 

Georgia State Federation of Labor (1)... 

Illinois State Federation of Labor (1)... 

Indiana State Federation of Labor (1)... 

Iowa State Federation of Labor (1) 

Kansas State Federation of Labor (1)... 

Maryland-District of Columbia State Fed- 
eration of Labor (1). 

Massachusetts State Federation of La- 
bor (1). 

Michigan State Federation of Labor (1). . . 

Minnesota State Federation of Labor (1). 

Missouri State Federation of Labor (1).. 

Montana State Federation of Labor (1). 

New Hampshire State Federation of 
Labor (1). 

New Jersey State Federation of Labor (1) 

New York State Federation of Labor (1). 

Ohio State Federation of Labor (1) 

Oklahoma State Federation of Labor (1). 

Pennsylvania State Federation of La- 
bor (1). 

Porto Rico-Free Federation of Work- 
Ingmen (1). 

Rhode Island State Federation of La- 
bor (1). 



Delegates. 



Yes. 



Furuseth, Andrew (86) 

dander, V. A. (86)... 

Pryor, Percy J. (85) 

O'Brien. Patrick (85) 

Hylen.l. N. (85) 

/Helt,D. W. (31) ... 

\Cone, D. C. (31) 

Fleming, Urban (22) 

fShay, Charles C. (47) 

DolUver, L. O. (46) 

Barry, John J. (46) 

Ryan, P. J. (46) 

7reel, James J. (27) 

\Suraner, Charles A. <27) 

Griggs, Sam (39) 

FuDder Burk, W. L. (19) 

j Heberling, Samuel E. (40) 

- Conners, James B. (39) 

Cashen, Thomas C. (39) 

Sweeney, Thomas (40) 

Bolander, C. N. (40) 

Sillinskv, Max J. (40) 

Stillman, Charles B. (28) 

Tobin, Daniel J. (152) 

Hughes, Thomas L. (151) 

Gillespie, John M. (151) 

Neer, William A. (151) 

Decker, M.E. (151) 

Perham, H. B. (90) 

Manion, E. J. (89).. 

Gorman, O. D. (89) 

Braun, W. L. (89) 

lAtkiiLs, M. W. (89) 

Thomas, Percv (20) 

'Golden, John (112) 

Conbov, Sara A. (112) 

McMahon. Thomas F. (112) 

Reagan, Thomas J. (Ill) 

O'Donnell, Daniel J. (Ill) 

/McAndrew, A. (21) 

\Evans, E. Lewis (21) 

Prender, John (1) 

Curtis, Thomas J. (20) 

rScott, M. G. (108) 

Morrison, Frank (108) 

1 Haves. Max S. (108) 
McCullough, T. W. (108) 
Yoimg, William (108) 
Hays, J. W. (107) 

/Hatch, James H. (28) 

\Gorman, Denis F. (27) 

Fitz Patrick, James WiHiam (30). 

Russell, John J. (1) 

Croafl, Thomas J. (1) 

Tracy, George A. (1) 

Koch, Wm. (1).., 

Mordecai, George F. (1) 

Burton, R. H. (1) 

Whitaker. T. E. (1) 

McDonald, Dimcan (I) 

Fox, Charles ri) 

Hale, A. E. (1) 

Johnson, A. J. (1) 

Brelsford, C. A. (1) 



} 



}■ 



} 



} 



Wrenn, George H. (1). 



Anderson, Stanley (1).. 

Hall, E. G. (1) 

Grafton, DonC. (1) 

Donoghue, M. M. (1)... 
Cooney, Richard A. (1). 

Kavanaugh, Wm. (1) . . 
HoUand, James P. (1). . 

Ott. Henry (1) 

Feiiton, Edgar (1) 

Bollenbacher, Peter (1). 



Iglesias, Santiago (1). 
Murphy, John F. (1). 



427 



62 



185 



39 
19 



39 
39 



40 
40 



756 
90 



558 



42 



539 



55 

30 
1 



1 

1 



1 
1 



1 
1 



1 
1 
1 



No. 



22 



54 



40 
28 



89 
89 
89 
89 



108 



86 
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Union. 



Tennessee State Federation of Labor (1).. 

Texas State Federation of Labor (1) 

Virginia State Federation of Labor (IJ... 
West Virginia State Federation of La- 
bor (1). 
Wisconsin State Federation of Labor (1).. 
Wyoming State Federation of Labor (1).. 
Aberdeen, S. Dak., Central Labor Umon 

(1). 
Albany, N. Y., Central Federation of 

Labor (1). 

Atlanta, Ga., Federation of Labor (1) 

Balboa, C. Z., Central Labor Union (1).. 

Baltimore, Md., Federation of Labor (l).: 

Battle Creek, Mich., Trades and Labor 
Council (1). 

Bay City, Mich., Central Trades Coun- 
cil (1). 

Beaumont, Tex., Trades and Labor 
Assembly (1). 

Bend, Oreg., Central Labor Union (1) 

Bethlehem, Pa.. Central Labor Union (1). 

Birmingham, Ala., Trades Council (1)'.... 

Bismarck,N.Dak.,CentralLabor Union (1) 

Bloomineton, 111., Trades and Labor 
Assemoly (1). 

Boston, Mass., Central Labor Union (1).. 

Brockton, Mass., Central Labor Union (1). 

Brooklyn, N. Y., Central Labor Union 

(1). 
Buffalo, N. Y., Central Labor Council (1). . 
Cambridge, Mass., Central Labor Union 

(1). 

< amden, N. J., Central Labor Union (1)... 

Canton, Ohio. Central Labor Union (1).. 

Cedar Rapids, Iowa, Federation of 
Labor (1). 

Charleston, W. Va., Kanawha Valley 
Central Labor Union (1). 

Cheyenne, Wyo., Trades and Labor As- 
sembly (1). 

Cincinnati, Ohio, Central Labor Coun- 
cU(l). 

Chicago, m., Federation of Labor (1) 

Cleburne, Tex., Central Labor Council (1). 

Cle-Elum, Wash., Central Labor Council 

(1). 
Cleveland, Ohio, Federation of Labor (1). . 
Co£Feyvllle, Kans., Central Labor Union 

(1> 
CoaUnga, Calif., Central Labor Union (1). . 

Colorado Springs, Colo., Federated Trades 
CounoU (1). 

Colmnbus ,Ohio, Federation of Labor (1). . 

Covington, Ky., Trades and Labor Assem- 
bly of Kenton and Campbell Counties. 

Q). 
Dallas, Tex., Central Labor Council (1) 

Danbury, Conn., Central Labor Union (1 

Danville, 111., Trades and Labor Cound! 

(1). 

Dayton, Ohio, Central Labor Union (1). 
Denver, Colo., Trades and Labor Assem- 
bly (1). 
Des Moines, Iowa, Trades and Labor 

Assembly (1). 
Detroit, Mich^. Federation of Labor (1).. 
Easton, Fa., Central Labor Union (1)... 
El Paso, Tex., Central Labor Union (1).. 
Elmira, N. Y., Central Trades and Labor 

Assembly (1). 
Fairmont, W. Va., Monongahela Valley 

Trades and Labor Council (1). 
Fall River. Mass., Central Labor Union (1) 

Fhnt, Mich., Federation of Labor (1) 

Fort Worth, Tex., Trades Assemblv (1). 

Gary, Ind., Central Labor Union (1) 

Gloucester, Ohio, Central Labor union (1) 
Grwiite aty, lU., Tri-Qty Central Trades 

Council (1). 
Grand Rapids, Mich., Trades and Labor 

Council (1). 



1- 



Delegates. 



Gann, Thos. M. (1).... 
Spencer, Harry L. (1), 
Bonoer, William (l).., 
Rogers, Wm.W.(l).. 



Weber, Frank J. (1). 
Fox, Henry W. (1).. 
Evans, Cyrus R. (1). 

Nolan, James M. (1). 



Gramling, Chas. B. (1), 

Putnam, J. C. (1) 

Banz, John A. (1) 

Jones, E. E. (1) 



Rutherford, John D. (1). 
Fisher, A. E. (1) 



Howard, C. P. (1) 

Schildt, Clarence (1)..:.., 
Harrison, William L. (1). 

Ely, Stephen (1) 

Lennon, John B. (1) 



O'Donnell, Michael J. (1). 
Kimball, Frank C. (1).... 
Coughlin, J. P. (1) 



Lacey, Robert C. (1).. 
Mahoney, John H. (1). 



Myers, James J. (1). 
Darr, Frank H. (1). 
Stewart, R. G. (1).. 



Davis, E. F. (1) 

Hoffman, Harry C. (1). 
Niemeier, Wm. (1) 



Fitrhle, Robert G. (1). 
McFadden, J. R. (1).. 
Harlin, Robert (1) 



Owens, John G. (1). 
Bryan, Frank L.(l). 



Yarrow, Walter J. (1). 
O'Donnell, Stephen. . . 



Tucker, C.J. (1).. 
Dill, Harry V.(l). 



Hooper, James A. (1) . 
Carrlck, John J. (1).. 
Mason, Harry H. (1). 



Fink, Grant (1). 
Wessel, Fred(l). 



Canfleld, Fred M. (1). 



Deutelbaum, Julius (1). 

Block, Jules (1) 

Griffith, W. T. If 1) 

Murphy, John B (1).., 



Franklin, H. L. (1). 



Carroll, John H.(l).. 
McClintic, C. F. (1).. 
Woodman, C. W. (1). 
Wagner, John W. (1), 
Hemsley, Fred. (1)... 
Galloway, E. G. (1).. 

Taylor, C. O. (1) 



Yes. 



1 
1 



1 
1 
1 



1 
1 
1 
1 



1 
1 



1 
1 

1 
1 



1 
1 



1 
1 
1 

1 
1 



1 
1 
1 
1 



1 
1 



1 
1 
1 



No. 



1 
1 



1 
1 
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RoU call — Continued. 



Unioii. 



Harrisbiirg, Pa., Central Labor Union (1).. 

Herrin, Ur, Trades Council (1 ) 

Houston, Tex.. Labor Council (1) 

Indianapolis, Ind., CSentral Labw Union 

(1). 

Jaotetonville, Fla;. Central Labor Union (1) 

Johnstown, ra.. Central Labor Union (1). . 

Joliet, 111., Central Trades and Labor 
Council (1). 

Elansas City, KansJ, Central Labor Un- 
ion (1). 

Kansas City, Mo., Central Labor Union (1) 

Kensington. HI., Calumet Joint Labor 
Council (1). 

Kingston, Ontario, Canada, Trades and 
Labor Council (I). 

La Crosse, Wis., Trades and Labor Coun- 
cil (1). 

La (unta, Colo., Central Labor Union (1). . 

Lansistor, Pa., Central Labor Union (1).. 

Lansford, Pa.,Panther Creek Valley Cen 
tral Labor Union (1). 

Llm), Ohio. Trades and Labor Council (1) . 

Linton, Ina., Central Labor Union (1) — 

LoT^nsport. Ind., Trades and Labor As- 
s3nibiV (1) 

London, Ontario, Canada, Trades and 
Labor Council (1). 

Lorain, Ohio, Central Labor Union (1).... 

Los Angalos, Calif., Central Labor Council 
(1). 

Lo!iis /ille. Ky. , United Trades and Labor 
Assembly (1). 

Lynn, .Nfiss., Central Labor Union (1).... 

M^adiilo, Pa., Central Labor Union (1). . 

M3rld)n, Conn., Central Labor Union (1).. 

MinnsapoUs, Biinn., Trades and Labor 
As:i3mbly(l). 

Moijrly, MO., Central Labor Union (1)... 

Mobile, Ala., Central Labor Union (1) 

Montreal, Ontario. Canada, Trades and 
Labor Council (l). 

Nashville, Tenn., Trades and Labor Coun- 
cil (1). 

Newark, N. J., Kssox Trades Council (1) . 

New Bedford, Central Labor Union (1)... 

New Haven. Conn., Trades Council (1)... 

New Ulm, Minn., Central Labor Union (1) 

New York, N. Y., Central Federated 
Union of Greater New York and 
Vicinity (1). 

Newport, R. I., Central Labor Union (1). . 

Newport News, Va., Central Labor Union 

Niagara Falls, N. Y., Trades and Labor 
Council (1). 

Norfolk, Va., Central Labor Union (1) 

Do 

Oakland, Calif., Central Labor Council (1) 

Olympia, Wash., Trades Council (1) 

Grange, Tex., Trades Council (1) 

Ottawa, <~ntario, Canada. Allied Trades 

and Labor Association (1). 
Philadelphia, Pa., Central Labor Union(l) 
Pittston, Pa., Central Labor Union (1)... 
Pittsburgh, Pa., Iron City Trades Council 

Portland, ^reg., Central Labor Council (1) 
Portsmouth, N. H., Central Lal^or Umon 

(1). 

Portsmouth, Va., Central Labor Union (1) 

Poughkeepsle, N. Y., Trades and Labor 
Council (l). 

Pueblo. Colo., Trades and Labor As- 
sam bly(l). 

Punrsutawney, Pa., Central Labor 
Union (1). 

guinea, Mass., Central Labor Union (I)., 
eading. Pa., Federated Trades Council 

(I). 
Roanoke, Va., Central Trades and Labor 

Council (I). 
Boohester, N. Y., Central Trades and 

Labor Council (1). 



Delegates. 



Moran, Thos. P. (1) , 



Traov 
Nue,*'W5iiilam'Ef.'("iy, 



Priestly, W. J. (1) 

McKeown, Chas. A. (1). 
Argo, Madge (1) 



Nuzum, Charles R (1) , 



Smith, John T.(l)... 
Qregson, Thos. L. (1) , 



Noble, John (1).... 
Knutson,R. 0.(1). 



Riohter, George H. (1) . 
Evans, Milton G. (I).. 
Bresim, John B (1) . . . 



Glldas.W.I.d) 

Sims, J. L. (1). . 
Newmyer, J. w. 



(1) 



Ingles, Ernest (1) . 



Raisee, Henry (1). 
Metz, Edith d.(l). 



Gorman, Patrick E. (1) , 



Keavney, Charles D. (1) . 

Gilbert, H. 8. (1) 

Oaney, Frank P. (1) 

Hoffman, Frank ( 1) 



Frampton, David R. (1) . 

Turner, Edmund (1) 

Francq, Gustave (1) 



Ogletree,J. P. (1). 



HiUers, Henry F.(l).. 
Barnes, Walter (1).... 
C mburn, Ira M. (1) . . . 
Spielman, Jean E. (l). 
Daly, Timothy M.(l). 



Klnpley, Harold C. (1) 
Clinedlnst,J. B.(l).... 



Thomas, Louis N. (1) . 



Lacey, John A..(l) 
Giles, J. J. (1) 



Hurley, Edgars. (1), 

Young, C. B. (1) 

Grain, J. E. (1) 

Draper, P.M. (1).... 



McGuire, Alec (1). 
Cathrall,LN. (1). 
Hoehn(l) 



Strickland, C. A. (1)... 
Hartford, Harry L. (1). 

Hall. John H.,lr.(l)... 
Bradley, John (1) 



Jacobs, Sol(l) 

Maloney, James (1). 



Broderick, M. A. (1), 
Bower, A. P. (1).... 



Barbour, LilUe(l).. 
Gurran, Richard (1). 



Yes. 



1 
1 



1 
1 



1 
1 

1 

1 

1 
1 



1 
1 



1 
1 



1 
1 
1 
1 

1 
1 
1 



1 
1 
1 
1 
1 



1 
1 
1 



1 
1 

1 
1 
1 



1 
I 
1 
1 



No. 



1 
1 



38 



PROHIBITING INTOXICATING BEVERAGES. 



Roll call — Continued. 



Union. 



Roundup, Mont., Central Trades and 
Labor Council (1). 

St. Joseph, Mo., Central Labor Council (1) 

St. Louis, Mo., Central Trades and 
Labor Union (I). 

St. Paul, Minn., Trades and Labor Assem- 
bly (1). 

Salem, Greg.. Centi'al Ldbor Council (1).. 

Salt Lake Cit\', Utah., Federation of 
Labor (1). 

San Prinoisco, Calif.. Labor Council (I). . . 

Sault Ste. Mwie, Mich., Trades and Labor 
Council (1). 

Schenectadsr, N. Y., Trades Assembly (1). 

Scranton, Pa., Central Labor Union U) - - - 

Seattle, Wash., Central Labor Council (1). 

Souerville, Mass., Central Labor Union 

(1). 
South Bend, Ind., Central Labor Union 

(1). 
South Chicago. 111., Trades and Labor 

Assembly (D- 
Spring leld, 111., Feieration of Labor (1).. 
Spring .leld, Mass., Central Labor Union 

(1). 
Springleld, Mo. , Central Trades and Labor 

Assembly (1). 

Stockton, Calif., San Joaquin County 
Central Labor Council (1). 

Suoerior, Wis., Trades and Labor Assem- 
bly (1). 

Tacoma, Wash., Central Labor Council 

(1). 

ThurUer, Tex., Trades Council (1) 

Topeka, Kans. , Industrial Council (1 ) — 
Toronto, Entario, Canada, District Labor 

Council (1). 

Troy, N. Y. , Federation of Labor (1) 

Tyrone, Pa., Central Labor Union (1) 

Vancouver, Wash., Central Labor Union 

(1). 
Wasnington, D. C, Central Labor Union 

(1). 
Wa.erbury, Conn., Central Labor Union 

(1). 
WilkoBarre, Pa., Central Labor Union 

(1). 
Wilmington, Del., Central Labor Union 

(1). 

Winona, Minn., Trades and Labor Coun- 
cil (1) 

Worcester, Mass., Central Labor Union (1) 

Yonkers, N. Y., Federation of Labor (1). . 

Youngstown, Ohio, United Labor Con- 
gres ? of Mahonint: County (1). 

Zanesviile, Ohio, Central Trades and La- 
bor Council (1). 

Apartment House Janitors' Union, No. 
14936, Boston, Mass. (1). 

Boilermakers, Blacksmiths and Machinist 
Helpers Union, No. 16199, Mobile, Ala. 
(2). 

BooVkeepers, Stenographers and Ac- 
countants Union, No. 12646, New York 
City (2). 

Buiiaing Custodians' Union, No. 15234, 
Memphis, Tenn. (1). 

City Employees' Union, No. 15951, Man- 
chester, N. H. (1). 

Cloth Examiners and Sponeers* Union, 
No 116X0. Nev York City (Z). 

Counters, Timekeepers and Clerks' Local, 
No. 16699, Philadelphia, Pa. (2). 

Court Reporters' Federation, No. 14171, 
Chicago, III. (1). 

Crane Followers and Platform Workers' 
Union, No. 14451, Schenectady N. Y. 

(1). 
Domestic Workers' Union, No. 16108, 

New Orleans, La. (3). 
Elevator Starters and Operators, No. 

16429(1). 
Federal Labor Union, No. 14646, Denver, 
Colo. (1). 



Delegates. 



Wilkinson, Adam (1) 



Wlnes,J. L.(l) 

Woracek, Joseph E. (1) 

Flynn, P. W. (1) 



Rvnerson, C. M. (1). 
Sullivan, J. J. (1).... 



Murphy, Daniel C. (1). 
Ashmun. Elmer J. (1). 



Hourigan, John J. (1). 

Bo/le, C. J. (1) 

Duncan. James A. (1). 
Barr, John F. (1) 



Metz, E. H. (1) 

Doyle, Frank E. (1). 



Woodmansee, R. E. (1). 
Scanlan, Michael J. (1). 



Wood, R. T. (1) 

Hannon, Wm 

Campbell, James B. (1). 
Bums,T. F. (1) 



Wilkinson, John (1). 
Chandler, D. L. (1)- 
Simpson, James (1) . 



LemVe, James (1) 

Dawson, Matthew L. (1), 
Enright, A. G. (1) , 



Colpoys, John B. (l) 

Donahue, James P. (1) 

Kromelbein, William J. (1). 

Sauter, George (1) 

Lawson, G. W. (1) 



Guilfoyle, William J. (1), 
McGeory, William J. (1). 
Tinney, Edward J. (1).. 



Stehmeyer, Henry F. W. (1) 

Keardon, Patrick J. (1) , 

Turner, Edmond (2) , 



Kissam (2). 



Cooper, James H. (1) 

Cahillane, Patrick J. (1).. 
Mezzacapo, Joseph F. (3). 

Fincke, Harry L. (2) 

Hiurte, Grace H. (1) 

McDougall, Harry L. (1). 



Peete, Elenora (3) 

McQm,ThomasJ. (1)... 
Oplinger, Stanley P. (1). 



Yes. 



1 
1 



1 
1 
1 
1 



1 
1 
1 

1 

1 

2 



1 
3 
2 



1 
1 



No. 
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Roll call — ^Continued. 



Union. 



Federal Labor Union, No. 14914, Wilkes- 
Barre, Pa. (3). 

Federal Labor Union, No. 16228, Battle 
Creek, Mich. (1). 

Federal Labor Union, No. 15681, Tampa, 
Fla.(2). 

Federal Labor Union, No. 16792, Way- 
cross, Oa. (1). 

Federal Labor Union, No. 15938, Waynes- 
boro, Pa. (3). 

Federal Labor Union, No. 16072, Aber- 
deen, S. Dak. (1). 

Federal Labor Union, No. 16166, Cam- 
bridM, Ohio (1). 

Federal Labor Union, No. 16191, Evans- 
ton, 111. (2). 

Federal Labor Union, No. 16196, Kokomo, 
Ind.m. 

Federal Labor Union, No. 16206, Hagers- 
town. Md. (1). 

Federal Labor Union, No. 16251, Cham- 
bersbure, Pa. (1). 

Federal Labor union. No. 16139, Wee- 
hawken, N. J. (1). 

Federal Labor Union, No. 16321, La 
Junta, Colo. (1). 

Federal Labor Union, No. 16380, Chicago, 
HI. (1). » -«6 , 

Federal Labor Union, No. 16398 (1) 

Federal Labor Union, No. 16441, Hudson 
Falls, N. Y. (1). 

Federal Labor Union, No. 16460, New 
Brunswick N. J. (1). 

Federal Labo'r Union, No. 16478, Chicago, 
111. (1). 

Federal Labor Union, No. 16485, Mere- 
head. N. C. (1) 

Fell, Sliaw, Fanama^ and Velvet Hat 
Trimmers and Operators' Union, No. 
15850, United. Newark. N. J. (4). 

Flat Janitors' Union, No. 14332. Chicago, 
111.(14). 

Freight Handlers' Union, No. 16220, Rich- 
mond, Va. (1). 

Freight Handlers' Union, ilc. 16395, Salis- 
bury, N. C. (1). 

Freight Handleis and Station Employees' 
Union, No. 16381, Baltimore, Md. (1). 

Freight Handlers' Union, No. 16410, Louis- 
ville, Ky. (1). 

Freight Handlers' Union, No. 16413, St. 
Louis, Mo. (1). 

Freight Handlers' Union, No. 16439, Jack- 
sonville, Fla. (1). 

Freirht Handlers' Union, No. 16549, Little 
16406, Rock^ Ark. (1). 

Railroad Fi eight Handlers' Union, No. 
16406, Little Rock. Ark. (1). 

Gardeners tmd Laboreis' union, No. 
16138, Boston, Mass. (1). 

Harbor Boatmen's Union, No. 15554, 
Camden. N. J. (1). 

Interior Freight Handlers' Union, No. 
16465, New Orleans, L&. (1). 

Iron and Steel Workeis' Union, No. 16242, 
Steelton, Pa. (15). 

Janitors' Protective Union, No. 15876, St. 
Louis, Mo. (1). 

Janitors' Union, No. 16481, Chicago, 111. (1). 

Janitors, Helpers' and Laborers' Union, 
No. 16304, Charleston, 8. C. (1). 

Japanners and Sheet Metal Truckers' 
t rnion. No. 15255 , Schenectady, N. Y . (1 ) . 

Ladies' Straw Hat Workers' union, No. 
14996. Boston, Mass. (1). 

Lead Burners' Union, No. 15009, Phila- 
delphia. Pa. (2). 

Motion Picture Players' Union, No. 16377, 
Los Angeles, Cahf. (1). 

Neckwear Makers' Union, No. 11016, New 
York City (5). 

Neckwear workers' Union, No. 15200, 
Boston, Mass. (1). 



Delegates. 



Yes. 



No. 



Crawford, Thomas (3).. 

Burk,H.(l) 

Watson,W. W. (2).... 

Canady, J. W. (1) 

Ringer, W. O. (3) 

Patterson, R.S.(l).... 

Brogan, C. E. (1) 

Grass, Julius (2) 

Clark, E. Edwin (1).... 
Grioe, J. Cleveland (1). 

Staley, B. D. (1) 

McNeice, James W. (1) 
Badgett, Harry A. (1)., 
Bledow, Joseph (1) 



Goldsmith, Michael (1). 
Colvin, Julius (1) 



Setzer, Aubrey (1) 

Bauman. George J. (1) 
Brinston, Willie (1)... 
Huston, Mary (4) 



Quesse, William F. (14) 
Burford, Robert E. (1).. 

Worthey, J. W. (1) 

Carter, William (1) 

Mason, T. H. (1) 

Williams, Oscar (1) 

White, Charles L. (1) . . . 



•Lewis, Matt.. (1) 

Mullen, Peter J. (1).... 

Monis, Jesse T. (1) 

Johnson, E. D. (1) 

Tomison, Frank (15)... 

Schultz, William J. (1). 

Shea.C. P.(l) 

Middleton, Jacob (1) . . . 

Gould, A. V. (1) 

Miller, Annie (1) 

Catterson, John (2) 

Hastings, Sejrmour (1) . 

Berger, Louis D. (5).... 

Weinstock, Anna (1) . . ■ 



3 



1 
1 



1 
4 



1 
1 
1 



1 

"i* 
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Roll call — Continued. 



Union. 



Newsboys' Unioa, No. 15834, Seattle, 
Wash. (6). 

Office Employees' Association, No. 12755, 
Chicago, m. (4). 

Oyster Shuckers' Union, No. 15937, Hamp- 
ton, Va. (1). 

Oyster Shuckers' Union, No. 16117, Nor- 
folk, Va. (2). 

Peanut Workers' Union, No. 16856, Suf- 
folk, Va. (1). 

Power Plate and Die Stampers' Union, 
No. 16471, Philadelphia, Pa. (1). 

Railroad Freight Handlers' and Helpers' 
Union, No. 16407, Memphis, Tenn. (1). 

Railway CToach Cleaners' Union, No. 16088, 
St. Louis, Mo. (4). 

Railway Coach and Station Cleaners and 
Porters' Union, No. 16351, Chicago, 
ni. (1). 

Railroad Coach and Station Cleaners and 
Porters' Union, No. 16586, Minneapolis, 
Minn. (1). 
Ei 



Railway Employees' Union, No. 16486, 

Atlantic Cit7,K.- 
Saihnakers' Union. Noi 14911, Norfolk, 



Shipyard Helpers and Laborers' Union, 

No. 15392, Berkley, Va. (2). 
Shipyard Laborers' Union, No. 15745, 

Philadelphia, Pa. (4). 
Shipyard Laborers' Union^ No. 15980, 

Baltimore, Md. (2). 
Shipyard Laborers*^ Union, No. 15922, 

Newport News, Va. (1), 
Shipyard Laborers' Union, No. 16455, 

New London, Conn. (1). 
Shipyard Workers' Union, No. 16487, 

Wflmington, Del. (1). 
Si^ Hangers' Union, No. 14661, Kansas 



Sign and Bulletin Board Hangers' Union, 



Kansas City, Mo. (i). 

'ign and Bulletin Board 
No. 14872, Chicago, 111. (1).~ 

Stenographers, Typewriters, Bookkeepers 
and Assistants^ union. No. 11597, In- 
dianapolis, Ind. (1). 

Stenographers, Typewriters, Bookkeepers 
and Assistants' Union, No. 14491, Den- 
ver, Colo. (1). 

Stenographers, Typewriters, Bookkeepers 
and Assistants' Union, No. 16384, Pitts- 
burgh, Pa, (1). 

Stenographers, Typewriters, Bookkeepers 
Assistants' union, No. 11773, Wasmng- 
Ington, D. C. (1). 

Superintendents, Janitors and Assistants' 
Union, No. 15923, New York, N. Y. (1). 

Theater Ushers' union. No. 15293, New 
York, N. Y. (1). 

Theatrical Tailors and Dressers' Union, 
No. 12719, New York. N. Y. (1). 

Train Porters' Union, No. 16526, Kansas 
City, Mo. (1). 

United Felt, Panama and Straw Hat 
Trimmers and Operators' Union, No. 
14569, New York, N. Y. (3). 

United Umbrella Handle and Stick 
Makers' Union, No. 14581, New York 
N. Y. (1) 

British Trades Union Congress (2) 



Trades and Labor Congress of Canada (1). 
Women's International Union Label 

League. 
National Women's Trade Union League. . 



Delegates. 



Birch, Nathan P. (6) 

EUicott, Joseph J. (4) ... . 

Herbert, Arthur (1) 

Fitts, James W. (2) 

Richardson, J. W. (1) 

Coogan , Joseph (1 ) 

Leonard, Oliver L 

Chambers, Jordan W. (4). 
Rice, Garrett (1) 



Eklund, John (1). 



Campbell, Miller L. (1)... . 

Esleek, R. B. (1) 

Vaughan, Willie E., jr. (2). 
Galla^er, Jas. Patrick (4). 
McKinnon, Wm . E. (2)... 

Lane, Robert J. (1) 

Jackson, S. A. (1) 

Thompson, Charles (1) 

Helgesen, H. S. (1) 

Rincker, George (1) 

Sharon, Jessie M. (1) 



Spacey, Thos. O. (1) , 



Clarke, Dalton T (1). 



Scott, E. (1). 



Hohn, IvanE. (1) 

Witashkin, Benjamin (1). 
Weintraub, Sigmund (1). 

Brown, George M.(l) 

Teitelbaum, Minnie (3)... 



Abramson, M. (1). 



/Bondfield,M. (1) 

\Finney, S., M. P. (1). 

Walsh, J. M.(l) 

Fitzgerald, Anna 



Swartz, Maud. 



Yes. 



2 
4 

2 



1 
3 



No. 



Senator Fall. Mr. Chairman, I ask to be excused temporarily. 
Senator Sterling. Very well; you are excused. 
Mr. Oyster, of the city, is here as a witness in support of the pro- 
posed legislation. Mr. Oyster, the committee will near you now. 



VB&BTBTrDSQt XSfTOXiaATnSQ BEVERAGES. 41 

STATEMEBT OF HB. E. W. OTSTEB. 

Mr. Oyster. Mr. Chairman, in order to set myself right with the 
committee, and so that there can be no misrepresentation as to my 
position in labor matters, I want to say this : I have been a member 
of organized labor, a member of Colirnioia Typographical Union, No. 
101, of the District of Columbia, for more than 60 years, and that this 
button [exhibiting gold lapel button] was presei:ited by the union to 
me after 50 years membership — the International Typographical 
Union button. 

I beUeve not only in the right, Mr. Chairman, but believe it to be 
the duty, of working men and women to join the trade of their re- 
spective callings and occupations, and I believe that they should, bj 
all legitimate, nonorable, and legal means, endeavor to better tneu* 
condition intellectually, morally, and financially. I say this, as I 
said before, so that there may be no misimderstanding as to my 
stand in regard to organized labor. 

Mr. Chairman, I desire to deal particularly with the local condi- 
tions and the stand of the Central Labor union of Washington, 
which, the newspapers said, "staged" this proceeding before the 
Capitol on last Saturday afternoon. I wish to give a little history of 
two organizations. 

When the Federation of Labor Unions of the District of Columbia 
was in existence I was president of that body for five years. The 
Central Labor Union is the successor of the Federation of Labor. 

The Federation of Labor denied representation in that body to 
any trade connected with the liquor business. They had no repre- 
sentation whatever in that body. We refused to recognize the liquor 
traffic as a legitimate business, and for that reason we refused the 
delegates from the liquor organizations representation in the federa- 
tion. But that did not prevent us from considering the condition 
of the workers in the breweries. I myself went with committees 
several times through the District endeavoring to get better pay and 
better working conditions for the workers in the breweries.; showing 
that we did not have any feeling against the workers, but that the 
feeling was entirely against the liquor traffic. 

Senator Sterling. You did that as a trades-union man ? 

Mr. Oyster. Oh, yes. The Federation of Labor was composed 
entirely of trade-unions and Eoiights of Labor assemblies. 

Senator Sterling. Yes. 

Mr. Oyster. Now, when the Central Labor Union was organized, 
the liquor trades were given representation, not only one, but there 
were nve, I think, five (Bflferent organizations directly connected with 
the liquor traffic, the brewery workers, the brewery wagon drivers, 
the bottlers, and several other oiganizations. They were small in 
number, but they all came in with the same number of delegates — 
five delegates eacn — that the larger unions had, composed of from 300 
to 2,000 members, and the Central Labor Union now is made up 
largely of small organizations. There are a number of large organiza- 
tions, like the typographical union and the carpenters and the painters 
and the machinists, and organizations of that kind; but a. majority 
of the unions of the Central Labor Union are comparatively small. 

I am finding no fault with the unions being small. If they only 
had a certain number of that particular trade and they organized into 
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a union, it is perfectly legitimate. But the complaint I make, and 
made in the Central Labor Union a number of times and tried to have 
changed, is the unfair and unjust basis of representation. 

Senator Sterling. The Central Labor Union entirely superseded 
the old Federation of Labor ? 

Mr. Oyster. Oh, yes; the Federation of Labor has gone out of 
existence, and the Central Labor Union has taken its place; but the 
central body, since its organization, has been very largely controlled 
by the brewery interests, or by the liquor trades in the organization. 
The bartenders was one of the organizations that was represented, 
and they have always taken a decided stand against any change 
whatever in our excise laws. 

When the Jones-Works bill was up for consideration I appeared 
before the committee on a Monday morning, in favor of the bill. 
That night there was a meeting of the Central Labor Union; I was a 
delegate there at the time, and a motion was made late in the evening 
to instruct their committee on legislation to appear before the Senate 
committee in opposition to the bill. Of course, I will not have to 
explain that to the Senators. They understand that that was not a 
prohibition bill at all; that was a bill to reduce the number of saloons 
m the District of Columbia from 500 to 300. This body opposed that 
just as strongly as they have opposed all legislation on the liquor 
question since that time. 

When the vote was taken in the Central Labor Union, which at 
that time, if all the delegates had been present, probably would have 
amounted to about 275, the vote cast was 38 in favor of the resolu- 
tion and 1 against it, and that one happened to be your humble 
servant. Although other members of the Federation told me, after 
the meeting adjourned, that they agreed with me, they failed to vote 
on the proposition. I was the only delegate from my union present 
when the vote was taken, about 1 1 o'clock in the evening. 

They then came before the Senate committee and stated that I 
was about the only member of a labor organization in the District of 
Columbia in favor of even the Jones-Works bill, and that all prohibi- 
tionists in the organization could ride in one taxicab ; and tnat has 
been the way the liquor traffic has played this game in working the 
labor organizations. They have made all sorts of ridiculous claims. 
They pass resolutions in some organization, with a few people present, 
and then they claim that they represent everybody in the organiza- 
tion. 

When the Jones- Works bill came up in the Senate on its passage 
there were only two votes cast against it, showing that the influence 
of the Central Labor Union against the bill had amounted to little or 
nothing. 

When the Sheppard prohibition bill came up they again instructed 
their committee on legislation, at that time headed by a bartender 
named McCarty, to go before the House committee and oppose the 
bill. I went before the committee and made an argument m favor 
of it, and presented a petition signed by members oi organized labor 
in good standing, which was handed to me to present to the com- 
mittee, which I did. Here is a copy of the names of signers to the 
petition, about 600 or 700. If we had taken more time — ^we thought 
the committee was going to adjourn soon — ^we could more than have 
doubled this number very easily. But here is the answer to the 



PROHIBITING INTOXICATING BEVERAGES. 48 

assertion that all members of organized labor in the District of 
Columbia in favor of prohibition could ride in one taxicab [presenting 
list]. 

Senator Norris. Could you not measure that in yards, so that it 
would go in the record ? Tne record will not show what you exhibited 
here. Could you not give the number of names on it ? 

Mr. Oyster. I would say that there are something hke 600 names 
t)n this Ust, but a number of the names of those who signed the peti- 
tion are not on this typewritten list. For example, in the Star office 
I think 38 of the men m the composing room signed the petition, and 
their names are not on this list; and there may be a number of others 
left off. 

The Chairman. When was this petition signed ? 

Mr. Oyster. This is dated Januarjr 31, 1917, when the Sheppard 
prohibition bill, was imder consideration. 

The Chairman. What is the total membership of organized labor 
in the District of Columbia ? 

Mr. Oyster. Well, that is something that I have been trying to- 
find out. Senator, for some years, but it is very carefully concealed by 
the authorities of the Centa-al Labor Union. That is, I have asked 
them to have each organization submit a hst of their members and 
their total membership. That Ust has never been furnished. So it 
is hard to tell, but I should say they probably have represented in 
the Central Labor Union, outside of the Federal Employees' Union, 
which has recently been organized and has, I have been advised, 
25,000 members now — ^in the neighborhood of 35,000 or 40,000. 

The Chairman. Thirty-five thousand or forty thousand ? 

Mr. Oyster. Thirty-five thousand or forty thousand. I think they 
have claimed 75,000, but I am sure that the real nimiber \<^ould not 
exceed 40,000. 

Senator Norris. Are they all in the District? 

Mr. Oyster. Yes, sir; they all belong in the District. Mr. Chair- 
man, to show you what stand these organizations have taken on differ- 
ent subjects, 1 have just related to you what the Central Labor Union 
has done on the liquor traffic. When the Federation of Labor was in 
existence, we took an interest in other matters than the liquor 
question. It never caused any dissension in our ranks. We devoted 
aU our time to the uplift and improvement of the conditions of work- 
ing men and women, and here are some of the laws that the Federa- 
tion of Labor were very active in pressing upon Congress, and which 
Congress finally passed. 

1. In 1884, was the mechanics' lien law for the District of Columbia. 
Prior to that time they had no mechanics' hen law in the District of 
Columbia, and working men, in the building trades particularly, were 
defrauded out of their wages by dishonest contractors who would 
draw their money and get out of town and leave the men stranded 
here without any money. 

The Chairman. Mr. Oyster, do you think that has particular bear- 
ing on this subject, to show the ditferent activities and interests, aside 
from their relation to this proposition ? 

Mr. Oyster. Yes; that is what I would like this to show. 

Senator Walsh. The same idea was occurring to me. You know, 
we have so many drafts upon our time, and that is so detailed. 
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Senator Sterling. What is the point that you are endeavoring to 
make by the history of their attention to legislation not related to 
the liquor traffic ? 

Mr. Oyster. The point I am endeavoring to make is this, that the 
District Federation of Labor worked for laws that are of real benefit 
to workingmen — the eight-hour law, for instance. I was the chair- 
man of the committee on legislation when the eight-hour law of 
1892 was passed. I have copies of all the arguments which we sub- 
mitted before the jcommittees of Congress, and I have the pen with 
which Speaker Crisp signed the bill, and the pen with which Vice 
President Morton signed the bill and the pen with which the Presi- 
dent signed the bill. I desire to show my record, because the man 
who taxes the stand that 1 do now wants his record clear. That is 
the point I am making, to show that I have taken an interest in 
labor matters, that I have worked for the good and welfare of work- 
ing men and women for years; and I do not want after this hearing 
to have anyone come here and attempt to undermine my record, 
which record is an open book in the labor movement in this city. 
Senators. That is one of the reasons why I can come here and tafce 
exception to the action that is now being taken by many of my 
fellow workers, who do not seem to realize that they are working in 
the interest of the German brewers. That is where this principal 
agitation comes from, the brewers and the brewery workers. 

Senator Sterling. I would simply suggest that you be as brief 
as possible with reference to those matters which you may consider 
related to your work as a labor union man; but the important matter 
is the relation to pending legislation. 

Mr. Oyster. I woidd like to call the attention of the committee 
to this two-page advert'sement which was printed in the newspapers 
when the national prohibition amendment was before Congress [indi- 
cating newspaper]. It is not signed by anybody, but it claims that 
they — evidently German brewers — are representing over 2,000,000 
workingmen. This is an example of the propaganda of the brewing 
interests on everything connected with the liquor traffic. And so 
they print this unsigned double-page advertisement and then iand 
there make the false claim that organized labor is unanimously 
opposed to prohibition, and yet when I analyze this advertisement 
with all these unions against prohibition, I discover that out of the 
International Typographical Union with about 600 different unions 
over the country^ there are only seven of them in this list, and veiy 
small unions at that; and yet the whole typographical union is 
claimed in favor of beer and wine and whisky. 

Senator Sterling. Now, that purports to be a list of unions 
opposed to prohibition ? 

Mr. Oyster. Opposed to prohibition, and in the total they claim 
every member of the different organizations, and run it up to over 
2,000,000; and yet only 7 out of about 600 of the typographical 
unions are printed in this list. 

Senator Sterling. When was that list prepared ? 

Mr. Oyster. That was printed in the Washington Post June 13, 
1917. That was not signed by anybody. Nobody stood responsible 
for that; but it wa? analyzed, and it was shown how misleading all 
these figures were. They had duplicated and reduplicated different 
organizations and brought them in under different headings, the 
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Central Labor Unions and State federations of labor and the large 
national organizations 

The Chairman. You have not characterized at all the paper which 
you hold in your hand. 

Mr. Oyster. This is the answer to the other advertisement by 
the Federal Council of Churches of Christ in Axnerica. Their gov- 
ernor, Carl Milligan, 105 East Twenty-second Street, New York City, 
N. Y., is chairman of the temperance commission. They analyzed 
the petition and showed how misleading it was. This petition is 
signed. The other petition was not signed. 

The Chairman. In what paper is that analysis found and the date? 

Mr. Oyster. This is in the Star of Friday, June 15, 1917. 

Senator Walsh. Do you know who is responsible for the first 
advertisement of which you spoke ? 

Mr. Oyster. I do not. It is unsigned. That is June 13, 1917, in 
the Post and June 15, 1917, in the Star. 

Senator Overman. 1918? 

Mr. Oyster. 1917. 

The Chairman. You may file those with the committee. 

Mr. Oyster. Yes, sir. 

Here is part of the propaganda [indicating] "No beer, no work.'' 
There seems to be some kind of liquid in this bottle. I got it about 
10 days ago when I was over in New York City. It was handed to 
me because the person who did so knew of my prohibition proclivities. 
This [indicating] "No beer, no work'' badge 1 purchased on the street 
near the beer delegation which came over from Baltimore last 
Saturdav. 

The CHAIRMAN. Describe them so that it may appear in the record 
just about what they are. 

Mr. Oyster. Both say, "No beer, no work," and on that button is 
Liberty enlightening the world. New York Harbor, and attached 
titiereto is a bottle with some kind of liquor in it. The other has 
"No beer, no work," and, as you see, it has a glass of beer on the 
button. They were both intended to produce the same result, in 
getting people to work for and spread propaganda for the contem- 
plated '^No beer, no work" strike. 

One of the men instrumental in stirring this agitation up is the 
secretary of the Brewery Workers' Union, a Mr. rroebstle. When 
the Sheppard prohibition bill was before Congress he appeared beiore 
the House committee and opposed the bill, and, among other things, 
he said: 

And if you, as the lawmakers of this country, are going to establish the precedent 
that Government is confiscating property and employment without provision, unless 
there is the necessity, do not expect to get any sympathv when, in 10 or 15 years from 
now, the working class of this country will confiscate tdl this, because we are the pro- 
ducers. If you deprive us of the last opportunity of living our own life you may expect 
revolution. 

Mr. Gould. Oh, no. You have your remedy. You can go and get your men to the 
polls and send men down here that will do what you want them to. 

And then further he said: 

It is a Government by the consent of the people. 

Mr. FocHT. But not by revolution. 

Mr. Proebstle. I hope it is evolution, gentlemen. We all pray for evolution and 
not for revolution. None of us like revolution. But when the uppier claee is going to 
become oppressive, what will be left to the down-trodden working class? 
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He has been going around the country urging laboring organiza- 
tions in cities to take part in this ''No beer, no work^' strike, I have 
been reliably informed. 

The Chairman. Where does he belong? 

Mr. Oyster. I really do not know where his home is. He is trav- 
eling around the country all the time with this kind of propaganda. 
Wherever there is anything going on that is likely to be injurious to tho 
liquor traffic, he is always on hand. 

Senator Walsh. Under whose auspices does he profess to travel ? 

Mr. Oyster. The Brewery Workers' Union. He claims to rep- 
resent them on these trips. Tlie charge was made in the American 
Federation of Labor that the brewers were paying the expenses of the 
excursion from Atlantic City to Washington for the delegates. That 
was denied, and it was stateci by one of the delegates that the brewery 
workers had paid the expenses or were to pay the expenses of that 
trip. 

Mr. Chairman, all I wanted to do was to say to this committee that 
it is a gross misrepresentation to say that organized labor is unanimous 
or anywhere near unanimous on this liquor questicm. Our unions are 
divided, just as other citizens are divided. When the action was 
taken by the Central Labor Union against the Jones-Works bill, I 
went back to the next meeting of my union and reported what had 
been said and done, and the union repudiated the action of the Central 
Labor Union by practically a unanimous vote. There were only two 
votes in a largely attended meeting of the union against repudiating- 
the Central Labor Union's action. When this agitation started for 
this '^No beer, no work'' strike, I brought the matter up in my union^ 

The Chairman. What is the membership of your union ? 

Mr. Oyster. About 2,000; and I introduced a resolution there con- 
demning as strongly as words could condemn this proposed ^'No 
beer, no work'' strike, the I. W. W., and the BolsheviK propaganda, 
and it passed my union by a unanimous vote. I handed a copy of 
these resolutions to Senator Overman, and he printed them in the^ 
Congressional Record. Senator Jones also printed them in a speech 
that he made* and commended them to the New York World and 
other newspapers as genuine American sentiment. 

The meeting in front of the Capitol on last Saturday — ^Flag Day — ■ 
in honor of the American flag, must have made the German brewers 
smile, I imagine. It was stated by those who '* staged" this meeting 
that they expected to have 100,000 men in line, and intended to have a 
parade. They sent a committee around to the different organizations 
urging them to take part in the parade. Their committee, I think, 
fafled to appear before the typographical union to ask them to take 
part in it, for reasons we]l known to themselves, but the parade was 
finally abandoned. On June 5 in the Times they claimed they would 
have 100,000 men in the parade: on June 14 they claimed 50,000, 
and it was stated that '^pledges to participate in the demonstration 
are being received by the central body from every labor union in the 
District." It was also announced in the city papers that ''some local 
labor organizations will unpose fines on membei^s who fail to take part." 
I suppose that is their idea of personal liberty which we hear so much 
about from the German brewers and brewery workers. The parade 
was finally abandoned, and it was abandoned in my judgment for the 
reason that it was discovered that it would show weakness on that 



PBOHIBITING INTOXICATIIJG BEVERAGES. 41 

side of the question. I do not mean to say by that that there are not 
a great many members of organized labor who take a glass of beer 
occasionally, but a majority of them would not take part in. a parade 
of this kind. Take my own union. Even the members who might 
indulge occasionally in a glass of beer would not think of joining in a 

Earade of this kind, and I think it was discovered by the Central 
<abor Union committees that they could not get up a large parade 
and therefore it was abandoned. 

Senator Walsh. What was the reason assigned ? 

Mr. Oyster. No reason ; they never give reasons for anything like 
that, but these statements were given to the newspapers by those in 
charge of the demonstration. 

Senator Walsh. So there was no parade at all? 

Mr. Oyster. No parade of local labor organizations. The only 
parade was by delegations that came in from the outside, that 
marched from the Union Station to the Capitol. I understand that 
there were somewhere around 4,800 to 5,000 in that particular part of 
the demonstration, but so far as our own organizations were con- 
cerned there was no parade at all; that part was abandoned. But 
why it was abandoned I do not know positively. 

Now, Mr. Chairman, I loiow how busv the vSenators are at this time, 
and I only came here to show that there is no foundation for the* 
statement that organized labor is unanimous oc this proposition. 

The Chairman. You heard the testimony of Mr. Gompers last 
Saturday ? 

Mr. Oyster. Yes, sir. 

The Chairman. I wondered if there was any statement made by him 
on which you wish to make any conunents. 

Mr. Oyster. No, sir. I am a believer with Abraham Lincoln — 
I print a statement of his as a heading on some of the pamphlets I 
have compiled and printed — ''Stand with anybody that stands right, 
stand witn him while he is right and part with him when he goes 
wrong." All I have to say is that I thmk Mr. Gompers is wrong on 
this particular question. But in all legitimate functions of the labor 
organizations, in all the splendid work that he has done for the 
uplift of his fellow workers, 1 am in hearty accord with him. I 
believe that labor organizations are an absolute necessitv, and that 
without them the condition of the working people in tnis country 
would probably be worse than the condition of workers anywhere in 
the world. I think they are a necessity, and in my judgment, it is 
every man's duty who works at a caUmg, and beUevis £ justice to 
all, to join his union in order to help secure it. I do not believe 
much in strikes, but I believe that some strikes are justifiable, but a 
strike bucht never to be inaugurated until every honorable effort has 
been maae to settle the matter peaceably and amicably as between 
the two parties, but whether there is a strike or not, it ought to be a 
peaceable strike. I have always opposed violence and oppose it now, 
and I say to these radicals who are making this propaganda to over- 
throw this iSovernment, and which Mr. Gompers seems to fear — I 
want to aav that I have no fear whatever of this Government. I be- 
lieve the American people are going to maintain this Government, 
that they will maintain law and order, and I think it will be a soriv 
day for any set of men that attempts by force to overthrow this 
Government. 
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I believe twenty millions of Americans would rush forward to the 
rescue. I do not believe that the soldiers from over there, from 
FroDce, will join with the German brewers in making this propaganda 
against tlie constitutional amendment, because some of the States 
happened to adopt it while they were on the other side — ^I think they 
will see that the traitorous German-American propaganda is back 
of this. 

I have been asked what I think the effect of 2J per cent beer would 
be. I think the effect woidd be simply this, that it would be weaker 
than the beer before, and that the men who drink beer for the alcohol, 
the *^kick,'^ there is in it would drink more in order to get the 
'^kick,'* and that the brewers would make more money out of it 
than they did before. Of course, I read the newspapers and I see 
that there is not much danger that the Congress of the United States 
is going to accede to the demands of the GeiTaan brewers for the resto- 
ration of their business. 

The Chairman. Mr. Oyster, you have been in a position to note the 
effect of prohibition laws as they apply here to the city of Washington. 
I would like to have your opinion m regard to that, as to whether it 
has been for good or ill. 

Mr. Oyster. Mr. Chairman, I do not have the least doubt that it 
has been of the very greatest benefit to the District of Cohimbia, 
notwithstanding the fact that Baltimore is so close to us that the 
bootleggers are getting in their work. I think the conditions are 
very much better than they were and that when the prohibition 
amendment goes into effect and the traffic in alcohol is abolished 
entirely, and this traffic with Baltimore is stopped, you wiU see an 
immense additional improvement. The delegates to the American 
Federation of Labor from the prohibition States voted against 
2f beer, because they had had experience, and they knew the benefit 
that came to organized labor and the families of hil)oring men in the 
community generally by bone-dry prohibition. 

Senator Walsh. 1 was looking at the record to ascertain what the 
fact is about that, but that vote does not seem to be scheduled by 
States at all. 

Mr. Oyster. No ; and the fact of it is 

Senator Walsh. Upon what basis do you make the assertion, then, 
that the representatives of prohibition States were against it ? 

Mr. Oyster. The delegates from Kansas and Washington and 
those prohibition States announced how they voted. They cast a 
vote; each delegation got as many votes according to membership 
in the federation ; so when these men voted, I think they annoimced 
their vote. 

Senator Walsh. You say the Arizona Federation of Labor voted 
for it ? 

Mr. Oyster. I think they did. 

Senator Walsh. Kansas, you say ? 

Mr. Oyster. Yes; and Virginia and Florida. 

Senator Walsh. Here is idabama voting for it. Arizona appar- 
ently is not voting. Colorado for it. Georgia voted for it. Indiana 
voted for it. Iowa voted for it. 

Senator Overman. How did North Carolina vote? 

Senator Walsh. It is not here. Here is Montana not voting. 
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Mr. Oyster. A number of them declined to vote for the reason 
that they had received no instruction on the question. The State 
federation of Illinois declined to vote, having received no instructions 
from their constituents as to how to vote; out the truth of it is that 
very few of the orcanizations, in comparison with the whole number 
there, had receivea instructions on this particular question. 

Senator Norris. How many train loads came over from Atlantic 
City? 

Mr. Otster. Only one. 

Senator Norris. jDid you come over with them 1 

Mr, Oyster. No, sir. 

Senator Norris. Do you know how much fare it cost each one of 
these delegates to come ? 

Mr. Oyster. No; the expense was a special train. 

Senator Norris. Who paid for it ? 

Mr. Oyster. The brewery workers claim that they paid the ex- 
penses of the train. They brought over here some 350 out of the 
550 delegates to the convention. 

Senator Walsh. Do you know why Atlantic City was selected to 
send delegations here to participate in the parade, rather than Phila- 
delphia, for instance, or Wilmmgton, or Harrisburg, or Richmond, 
Va., or any other city? 

Air. Oyster. No; I do not. 

Senator Norris. That is where the convention was in session. 

Senator Walsh. Oh, I understand. 

Mr. Oyster. The Federation of Labor's annual convention is in 
session there now. 

I was saying that probably very few of the organizations had 
received instructions to vote on this particular question. The 
International Typographical Union has not taken a vote on it since 
1S94, when they passed a very strong resolution in favor of the 
prohibition of the liquor traffic. You say that that is not binding 
now, that any other convention could pass another kind of a reso- 
lution. But they had no instructions. Take my own union. It 
considers this liquor question entirely outside of the legitimate 
functions of labor organizations. They vidll not take either side on 
the question, because our members are divided and the members of 
nearly every labor organization are divided on it, and in my judg- 
ment it is not a proper subject to bring into the meetings of an 
organized labor body. I have said that if T want to ar^e prohibi- 
tion I will go outside and join a prohibition organization, or join 
other people who are working for it on the outside. The prohibi- 
tionists of the organization do not go in with resolutions ana asking 
the unions to pass prohibition resolutions, because we are consistent. 
We do not feel that the subject is a fit subject to be brought up* and 
debated in the labor organizations, and that is why so many of the 
organized labor organizations now will take exception to what has 
been done at Atlantic City, because they believe tnat that organiza- 
tion, probably uninstnicted, as most of the delegates were, to vote 
on the proposition which so many members believed to be enth-ely 
outside of the legitimate functions of a labor organization. 

I would like to make it clear that I am not representing or pre- 
tending to represent a labor organization at this meeting. 
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Mr. Chairman, I request permission to insert the vieWs of Abraham 
lincoln, one of labor^s truest friends, and champions, on the banish- 
ment from the world of aU intoxicating drinks, also a number of 
extracts from letters of a number of labor leaders in regard to pro- 
hibition of the liquor traffic — the world's greatest curse. 

Senator Sterling. Permission is granted, and you may hand the 
statements yoU desire inserted to the official reporter. 

(The statements are as follows:) 

Abraham Lincx)ln: "Whether or not the world would be vastly benefited by a total 
and final banishment from it of all intoxicating drinks seems to me not now an open 

?uestion. Three-fourths of mankind confess the aflirmaXive with their tongues and 
believe all the rest acknowledge it in their hearts. * * * i think the reasonable 
men of the world have long since agreed that intemperance is one of the greatest, if 
not the very greatest, of all the evils among mankind." 



WHAT LABOR LEADERS THINK OF BOOZE. 

Extracts from letters of western labor leaders concerning the effects of prohibition in 
their States. 

John Mitchell, vice president American Federation of Labor: " If a brewery is closed 
down, in its place springs up a factor^'. If a saloon is closed, in its place comes a store. 
It is simply a process, well known to union men, the same process as follows the intro- 
duction of machinery. It is a readjustment, a changed condition of society. Almost 
every disturbance in the ranks of organized labor can be traced back to some con- 
nection with the saloon." 

John B. Lennon, former treasurer American Federation of T^abor: "Who can deny 
the liquor traffic is driving women to work in factories, in workshops, and at the wash- 
tub who ought not to be there? The trades union movement is opposed to child labor, 
yet who can deny that the liquor traffic is driving into industrial life boys and girls 
who should be in school or on the play p:rounds." 

Tom Lewis, former president of the United Mine Workers' Union of America says: 
I* Because the li(juor traffic tends to enslave the people and make them satisfied \iitb 
improper conditions and keeps them ignorant, the laborers of the trades-union move- 
ment are called upon to fight the saloon." 

The United Mine Workers' Journal: "We object to the labor movement being tied 
to the tail of the brewers' kite or forming any entangling alliance with the liquor 
traffic. We must steer labor's craft as far away from the saloon as possible, not oraw 
it closer. Labor uplifts, liquor keeps us down." 

COLORADO. 

July 22, 1917, William C. Thornton, president Denver Trades and Labor Assemblv 
says: "You can not pick up a corporal's guard of dry unionists in Colorado who would 
vote for the return of the saloon. \Miere workingmen bought whisky before, they are 
now putting the money into shoes for the babies." 

July 5, 1917, W. F. Evans, business agent, Denver League No. 47, International 
Association of Machinists, writes regarding prohibition: "In my opinion no one in this 
State was seriously harmed when the State went dry, but on the other hand, I know 
personally of cases where tiiey were vastly benefited in that the workers themselves, 
their wives, and children have had more and better food, better clothes, and more of 
the comforts of life than before the State went dry. I have heard people say who 
voted wet that if they had it to do over again they would vote dry." 

July 3^ 1017, Otto Thum, a prominent labor leader in Denver, Colo., writes: "The 
prohibition law has not disorganized labor, but on the contrary has actually 
strengthened it, and we are in a far better condition from the organized standpoint than 
ever before." 

February 3, 1917, Clint C. Houston, editor Denver Labor Bulletin, official organ of 
the Colorado State Federation of Labor, in an editorial says, under the'heading, "What 
has Prohibition Done for Colorado?": 

"There are more well fed, better clothed, and happy families of working people in 
Colorado than ever before, especially for members of organized labor who realized dur-; 
ing the past year the fallacy of that old slo'^an about the saloon being the poor man's 
club. They have discovered this so-called poor man's club got a large share of their 
earnings, which now goes to support the family and establish a bank account." 
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J. W. Sanford, representing Cigar Makers' Union in Denver I^abor Bulletin, ''How 
Prohibition Benefited Labor in Denver:" "Local conditions were never better and 
all are working. Increased demand for labeled cigars tells the tale not alone here 
but all over the country. Most of our shops were obliged to work Thanksgiving Day 
to fill orders." 

ARIZONA. 

July 12, 1917. John Donley, president State Federation of Labor says: "Arizona 
workers are certainly better morally and financially than before prohibition was 
adopted and always in diape to fight for better working conditions." 

July 9, .1917 Bert Davis, vice president, Arizona State Federation of Labor, to E. U. 
Whitacre, says: ** During the campaign to make Arizona dry I opposed prchilition 
because of the abolishment of an industry without providing other work for those who 
t^ould be thrown out of work. I have since come to the conclusion that my f^ars 
were at least partly unfounded. The condition of the workers in Arizona is a great 
deal better than it was before the State went dry. The workers in the lie ucr indiiStry 
were largely absorbed by other industries. If I was in the same campaign again I 
would work and vote for a dry amendment." 

WASHINGTON, 

Julv 9, 1917, E. P. Marsh, president of the Washington State Federation of Labor 
regarding prohibition, says: "To the great body of workingmen in the State the law 
has been a distinct help. Organization among hitherto unorganized has made grnat 
strides^ The prohibition law has aided in this desired end. You can reason with 
sober men; they respond to argument." 

bREGON. 

Otto R. Hartwig, president of the Oregon State Fed?ration of Labor: "I would 
like to tell the workers of your State a very interesting story of the good that has 
resulted from prohibition in our State. Though I have practiced prohibition all my 
life, I have always opposed its adoption because I felt it was an infringrmrnt on my 
personal rights, but since it has become a law h^re the benefits derived have been 
so great and beneficial that I am a champion of prohibition from now on. If the 
qu?stion was before the people of Oregon at this time it would be carried with a 
greater majority than before. 

W. B. Soraerville, a member of the executive committee of the Oregon State Federa- 
tion of Labor says: ** Since the bone dry law went into effect the rich man's law is 
seldom referred to. If the question of repealing the present law in Oregon and going 
back to the saloon was left to a vote of union men only, the State would be so dry that 
none in a hundred years would try to wet it up again." 

IOWA. 

Leon A. Link, secretary-treasurer of the Waterloo Central Labor Union, writes: 
**I am just back from the convention of the Iowa State Federation of Labor. While 
there, I was surprised to see a number of the buys who used to believe it would be a 
calamity if the State went dry, telling of the improved conditions in their cities 
since the saloons closed." 

H. Mitchelstetter, editor Sioux City Craftsman, which is indorsed by the Sioux 
Citv Trades and Labor Assembly, writes: "As president of the Typographical Union 
an(f for years an officer in the central body, I have been in a position to realize the 
extent to which working people have been benefited by prohibition in Iowa and 
adjoining States and would welcome an opportunity to bring this home to the workers 
of Ohio." (This is an answer to a letter from dry labor men from Ohio.) 

IDAHO. 

Ernest Beckman, deputy organizer American Federation of Labor and business 
agent No. 220, Carpenters' and Joiners' of America: ''Ten years ago this town boasted 
of 37 saloons. If anyone mentioned prohibition, he was sneered and laughed at. 
Now, if a vote were taken, this district would vote dry. The workers now mo?t all 
have a bank account. The banks instead of saloons are crowded on Saturday night. " 

BRITISH COLUMBIA. 

G. J. Kelly, International Longshoremens' Union, speaking before this body at 
Vancouver, B.C., said: "I have just come up from the dry States of the south (mean- 
ing Washington and Oregon), where the longshoremen voted almo3t wholly against 
prohibition, but had it 'put over on them' by the voting strength of the up-county 
farming districts. To-day, however, the water-front workers are not at all sorry." 
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OKLAHOMA CITT, OKLA. 

W. G. Ashton; commissioner of labor, writes regarding prohibition in Oklahoma: 
''When I stop to think of the time when I was working at my trade and knowing the 
great number of mechanics employed who, each Saturday night, squandered half 
their savings over the bars whose families actually were hungrv ana suffered for want 
of clothing, and things of that kind, because of their habits, \ can not but say that 
prohibition is a good thing/' 

KANSAS. 

W. T. Luce, a member of the Central Labor Council, said: ''Organized labor in 
Kansas is overwholminglv in favor of prohibiticn. State Commissioner Porter, a 
member of the PU umbers Union, said: 'Kansas labor, except for some individuals, 
is for prohibition. In this State, organized labor is able to look at the prohibition 
issue with clear eyes, for there is no liquor element in control." 

MASSACHUSETTS, 

Extracts from the address of Rev. Father James E. Cassidy, Fall River, Mass.: "If 
the saloon is such a deadly enemy of labor, why does not unionism fight it, and I 
answer sane, skilled, disinterestea, far-sighted unionism has always fought it and 
the more skilled the members the more deadly the conflict. Organized labor is 
siowly shutting off its wind and will eventually destroy it." 

Samuel Gompers, prendent American Federation of Labor, says: ' ' Fifteen or twenty 
years ago the common meeting place of union labor would be a saloon or the rcom 
adjoining a salbon, but we have changed all that. It was not good for the unions. 
There was more likelihood of violent talk and unwife measures. . It hurt the standing 
of the union in the community. Hence, that is practically done away with. ♦ ♦ * 
The time has come when the saloon and the labor movement must be divorced." 

STATEMENT OF DB. CLABENCE T. WILSON, O^NEBAL SEC- 
BETABT OF THE BOABD OF TEMPEBANGE OF THE METHO- 
DIST EPISCOPAL CHUBCH. 

The Chairman. Attention has been called to the fact that another 
witness, Dr. Wilson, is here and desires to make a statement. 

Where are your headquarters ? 

Dr. Wilson. In Washington this time. 

I simplv- have a telegram that I want to leave. The other day 
when the labor men weie in session it was stated that there was some 
sort of a medical meeting held in New York, and it was published 
all over the United States in the press and Mr. Gompers called 
especial attention to the fact that the doctors had pronoxmced that 
beer was a necessity to medical practice. I have made an effort to 
find out what the allied medical association that was making this 
announcement is, but I could find no member who knew anything 
about them. We telegraphed the American Medical Association, its 
secretary and president, mq^uiiing what this association .is that Mr. 
Gompers has quoted, and this is the answer: 

Chicago, III. 
Board op Temperance, 

Methodist Episcopal Churchy 

204 Pennsylvania Avenue SE,, Washington, D. C. 

Allied Medical Associations not representative of scientific medicine. Ignatz 
Mayer, president, born Austria: advertised '* Specializing exclusively in the cure of 
rupture." Ij. Mottefy, secretary-treasurer, apparently chief organizer, bom Hun- 
gary. Received newspaper publicity connection with antivaccination activities and 
alleged cure for cancer. 

American Medical Association. 
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We have made some further inquiries and we think this is an 
oi^anization that was specially gotten up for this propaganda, Qnd 
that its secretary-treasurer is in the process of organizing some- 
thing. And then as we continue our investigation we find that they 
have met and refracted the whole matter. From the New York 
World we have here the list of the officers and the retraction of the 
whole matter. It is headed: "Doctors retract vote for 2.75 beer. — 
Allied Medical Associations rescinds resolution adopted on Monday." 
And this is at the annual convention, the officers being Dr. Ignatz 
Mayer, of Detroit, president; Dr. Wallace Fiitz, of Philadelphia, 
first vice president; Dr. L. E. Siegelstein, of Cleveland, second vice 
president; Dr. George Dugdale, of Boston, third vice president; and 
Dr. Dinshah P. Ghadiali, of New York fourth vice president. Dr. 
L. M. Ottofy, of St. Louis, was reelected secretary-treasurer. 

The Chairman. That is the Allied Medical Association ? 

Dr. Wilson. That is the Allied Medical Association. 

The Chairman. And they rescinded a resolution previously passed 
declaring in favor of 2f beer ? 

Dr. Wilson. Yes; and the telegram from the American Medical 
Association says that they have no standing in scientific medicine 
at all, and that they are advertisers and probably quack doctors who 
have practically got together at this time just for this purpose. 

The Chairman. Do you know what the attitude of tne American 
Medical Association is on prohibition, generally ? 

Dr. Wilson. Yes; they passed last year — ^we have it in our litera- 
ture — ^but they have passed resolutions more than once for absolute 
prohibition, for the elimination of alcohol from the body politic. 
They have stated that it is not necessary as a medicine; that the 
mecucal profession does not now need it; and that the United States 
Pharmacopoeia does not publish it among the list of reputable reme- 
dies. They are on record two or three times. I will be glad to hand 
to you the information. 

The Chairman. We will be glad to have it. 

Senator Norris. Can you give us any information about the 
2i per cent alcohol beer ? 

Dr. Wilson. I simply know what would happen if we had 2| beer 
or any beer. The thing that we are after is to destroy the liquor 
power in the United States and the domination of breweries in our 
civilization, and 2i beer would keep the whole brewery organization 
together and the liquor traffic intact. 

Senator Norris. What do you know about its intoxicating 
qualities? 

Dr. Wilson. Of course, that is a matter that varies with the indi- 
vidual, but plenty of men could easily be intoxicated on that, or 
1 J per cent beer. 

Senator Norris. Take the ordinary individual. How much more 
beer bv the glass, coimting glasses, would he have to drink of 2} per 
cent alcohol to make him drunk than he would have to drink of the 
ordinary beer ? 

Dr. Wilson. He would only have to drink twice as much of it to 

fet the same per cent, and the other thing is that they would do it. 
[en who are after the kick drink enough alcohol to get it. That is 
why the beer drinker drinks four or five times as much as the whisky- 
drinker. It is the same principle exactly. I can not see that it 



54 PROHIBITING INTOXICATING BEVERAGES. 

would change our situation. It would not break the power of the 
liquor traffic in the United States. It would put millions into the 
hands of the brewers, for they would sell more. It would keep that 
Kqupr power that has been such a center of evil in our civilization. 
Whenever we have tried to experiment with mild liquors, all we have 
found is that the quantity is increased to get the same effect. That 
has been the only result of the experiment. I have here a document 
that was published in the Congressional Record of June 27, one year 
ago. It is a careful survey by a scientific writer. Miss Gora F. Stod- 
dard, of the effect of wine drinking and the manufacture of wine, 
etc., in various countries. I will be glad to hand it in. 

The Chairman. How long is that document? 

Dr. Wilson. It is only 8 pages, less than 8 pages. 

The Chairman. You may leave it with the committee, and we will 
consider whether it should go into the record or not. 

Dr. Wilson. I want to thank you. 

Mr. Oyster. Mr. Chairman, I have some statements here by 
prominent members of organized labor that I had hoped to get in 
with my hearing in favor of prohibition, and giving their opinion as 
to the good it has done. 

Senator Walsh. I suggest that Mr. Oyster be given leave to file 
that. 

The Chairman. Yes. 

Mr. Oyster. And I would like to have permission to extend those 
in the record. They are perfectly legitimate. 

The Chairman. The committee may direct that they be printed 
in connection with your statement, Mr. Ovster. 

Dr. Wilson. If 1 may have that privilege I would like to bring 
the opinion of the American Medical Association and ptit that in as 
an extension of my remarks. 

The Chairman. I think the committee would be glad to have you 
do that. 

Dr. Wilson. The leading physicians of the United States are 
organized under the American Medical Association, with a member- 
ship of 80,000, and in their convention, June, 1918, they took the 
followihg action regarding alcohol, unanimously: 

Whereas we believe that the use of alcohol is detrimental to the human economy; 
and 

Whereas its use in therapeutics as a tonic or stimulant or for food has no scientific 
value: Therefore be it 

Resolved, That the American Medical Association is opposed to the use of alcohol 
as a beveras:e; and be it 

Resolved further J That the use of alcohol as a therapeutic agent should be further 
discouraged. 

You ask what would be the effect of legislation permitting the 
manufacture and sale of 2.75 per cent beer, when the people of the 
United States think they have amended the Constitution to stop. 
the liquor traffic and give them bone dry prohibition. 

First, that instead of crippling and annihilating the organized 
liquor traffic in the United States they would find it reentrenched, 
the whole German beer industry intact manufacturing and selling 
more than ever, and well-nigh doubling their ill-gotten gains because 
of that kind of legislation. All that a drinker, who is drinking 5.5 
per cent beer now, would have to do to get the same kick would be 
to pay for, and drink two where he now drinks one. This* would 
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increase the liquor traffic; instead of closing a single brewery it 
would perhaps open more; more drinking places would be opened 
and saloons of the same character as the ones we are trying to get 
rid of; and the German brewers, who have organized treason and 
been disloyal in war time, would have good reason to think that 
they now owned this country. 

fivery intelligent man in America knows that when this amend- 
ment to the Constitution was proposed and ratified it was believed 
by both sides that to stop the manufacture and sale of intoxicating 
liquor was to absolutely eliminate the alcoholic beverage from our 
civilization. For 50 years the two terms '^alcoholic'' and ^'intoxi- 
cating" have been used interchangeably; all temperance literature, 
all temperance speakers, the brewers' loumals, all reference books, 
and the dictionaries give them as syninymous and show their use 
to be interchangeable. 

It is not what the alcohol is called but its contents that makes 
dnmkenness and crime. If you drink every day 1 pint of wine 
(8 per cent alcohol), or 2 pints of beer (4 per cent alcohol), or 3 
ounces of whisky (42 per cent alcohol), you get from each liquor 
exactly the same amoimt of alcohol, or 1 J ounces. 
[[^Throughout the whole course of discussion which has culminated 
in national prohibition the term '^ intoxicating liquor'' and *' alco- 
holic liquor" have been used synonymously. It has never for one 
moment been questioned by responsible people that all alcoholic 
liquor is intoxicating. 

[^JNor can any honest man question the correctness of the popular 
view. Alcohol is an intoxicant. Therefore, any beverage the 
characteristic of which is defined by alcoholic content is not only 
''alcoholic" but "intoxicating." 

The people have decided the controversy in the light of this dis- 
cussion. If legislation were to be enacted now creatine "flat" 
beverages, known of all men to be intoxicating, but in the definition 
of the law nonintoxicating, we would shame ourselves in the eyes of 
the world, write a lie into law, foil and cheat the sovereign will and 
call down the sure and swift revenge of the people. 

That the Congress of the United States will do such a thing is, 
of course, unbelievable. That it will rebuke, by a vote of at least 
2 to 1, the brewers who have proposed this monstrosity is our 
sure faith. 

The Chairman. I would like to say that before the committee 
adjourns I think that we should have a full meeting of the committee 
in order that we may go over in detail the bill that we have taken 
as a basis for our work and have the bill read oefore the committee. 

(Thereupon, at 3.10 o'clock p. m., the committee adjourned until 
Saturday, Jxme 21, at 10.30 o'clock a. m.) 
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SATUBDAY, JUNE 21, 1919. 

United States Senate, 
Subcommittee on the Judiciary, 

Washington, D. C. 

The subcommittee met pursuant to adjournment at 10.30 o'clock 
a. in., in the committee room, Capitol, Senator Thomas Sterling, 
presiding. 

Present, Senators Sterling (chairman). Fall, Overman, Walsh 
and King. 

Senator Sterling. Mr. Wheeler, did you desire to be heard this 
morning ? 

STATEMENT OF HE. WATITE B. WHEELEE, GENEEAL COTTK- 
SEL FOE THE AKTISALOON LEAaiTE OF AHEEICA, AND 
SEGEETAET OF THE LEGISLATIVE COMKITTEE OF THE 
ANTISALOOH LEAGUE OF AMEEICA. 

Mr. Wheeler. If it is agreeable to the committee, I will address 

^ou especially with reference to the matter that came up in the 
earing as to the power of Congress to adopt certain provisions that 
are included in this measure. 

I do not think it is necessary to discuss the importance of enacting 
a law enforcing: the code that will make the eighteenth amendment 
enforceable. Even most of thoge who oppose prohibition agree that a 
law enf orcment code m ust be passed. The only question is, what en- 
kind of a code should be adopted; there are two or three funda- 
mental principles settled by the courts which I think throw a great 
deal of light on the kind of code that should be adopted. 

Years ago, when we had to fac^ this proposition of the power of 
Congress to enact prohibition laws, the court went on the theory 
that about all the power we had was to prohibit the manufacture, 
sale, and transportation of intoxicating liquors for beverage pur- 

{>oses, but as the legislation developed and the necessity of its en- 
orcement appeared more clearly to the court, it came to this con- 
clusion, whicn is uniform to-day, that the purpose of all of this 
legislation is to prohibit the consumption of intoxicating liquor for 
beverage purposes; that was brought out clearly in the Webb- 
Kenyon case, where we had to face the proposition that we were 
going further by that legislation, linked with the State legislation 
than simply the manufacture, sale, and transportation of intoxicating 
li(][Uors. I remember that case because I helped to present it in the 
Circuit Court of Appeals at Richmond, Va., and the court there laid 

down this proposition: 

57 
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^'In trying to comprehend the legislative purpose in prohibition 
statutes, it is important to remember that the ultimate end sought 
in prohibition legislation is not the prevention or restriction of the 
mere sale of intoxicants, but the prevention of their consumption 
as a beverage. " 

That case was in 219, Federal Reporter, 794. 

Then there is a long line of decisions from Maine, Idaho, Vermont, 
and Alabama, and the other Southern States, in which they have 
reached the uniform conclusion now that all of this legislation is 
for the purpose of prohibiting the use and consumption of Uquor 
for beverage purposes, and therefore laws which aim at that end and 
to accomplish that purpose come within the authority of the legis- 
lative department in enacting such legislation. If i may, I will 
give to the stenographer a list of those cases. 

In State v. Maine (20 L. R. A., 490), the court said: 

* ' It is a common knowledge that it is the use of intoxicating liquor as a beverage that 
is deemed hurtful and is the mischief sought to be prevented by the legislation.** 

The Supreme Court of Idaho in Ex Partfe Crane (151 Pac. Rep., 1006) said: 

"Probaoly the author of none of these opinions [quotin^f decisions tiiat have since 
been overruled] would hesitate in holding that the sale of intoxicating liquor may be 
prohibited * * * and that such a law would not abridge any of the privileges or 
immunities of the citizens in such a way as to violate any constitutional provision. 
Still it must be admitted that if the possession of such liquor can by no possibility 
injure or affect the health, morals, or safety of the public, Hhe sale is equally harm- 
less, for it only transfers the posssssion from one person to another.' 

"The fact is that the harm consists neither in the possession nor the sale but in the 
consumption of it. That is the evil the people of Idaho, acting through the legislature, 
are trying to eradicate, and since it will not require any elucidation to show that if 
the citizen can be prohibited from having liquor in his possession he can be prohibited 
from drinking it, because of necessity no one can driuK that which he has not in his 
possession (quoting Engler v. Kansas), that the manufacture for use would tend to 
cripple the effort to guard the community against the ends sought to be remedied. 
(Attirmed by United States Court, 245 U. S., 304.) " 

Lincoln y. Smith (27 Vermont, 320 at 337): 

"The primary object and end of the law is the prevention of intemperance, pauper- 
ism, and crime; and the prohibition of the traffic is but the medium tm-ough which the 
object and end of the law is to be attained. 

"If it be once granted that the use of intoxicating liquors as a drink is worse than 
useless, and intemperance a legitimate consequence of such use, and that intemperance 
is an evil injurious to health and soimd morals, and productive of pauperism and 
crime; * * *. The legislatiire in passing the law in Question doubtless supposed 
that the traffic and drinking of intoxicating liquors went nand in hand and that they 
were even more than twin brothers, that thejr were not only born together, but that 
they would also die together and that by cutting off the one the other would also fall 
with it." 

Marks v. State, 159 (Ala., 71, at page 84): 
' "The main object and purpose 01 all is the same * * * to promote temperance 
and prevent drunkenness. * * * The evil to be remedied is the use of intoxicating 
liquors as a beverage, * * * and the object of the law in this particular suit must 
not be lost sight of in its interpretation." 

So. Exp. Co. V. Whittle (69 So., 652): 

"The object and purpose of all laws governing the subject of intoxicating liquors is 
'to promote temperance. ' The evil to be remedied is the use of intoxicating liquors as 
a beverage." 
, State V. Phillips (67 So., 651): 

"The ultimate purpose and end of prohibition is to prevent the use of liquors as a 
beverage. This ultimate end is approached step by step, and when the prepKjnderant 
and prevailing morality of the Nation believes that the public welfare demands the 
final step the way will be found to accomplish the end." 

Senator Walsh. Mr. Wheeler, it occurs to me that it is scarcely 
correct to say that there has been any change in the attitude of the 
courts about those matters. I do not think anybody could have 



PBOHI^ITING INTOXICATLBTG BEVEBAGES. 59 

doubted, at any time, that from the begmning the ultunate end to 
be secured was the prevention of, or the reduction of. the consumption 
of intoxicating liquors; but in order to attain that end statutes were 
enacted directed against the manufacture, transportation, or sale of 
liquors, because it was believed that there was no power in the law 
to go directly at the consumption, but the law did reach to the 
mAnufacture, sale, and transportation. 

I am very much interested in the position that you now advance 
that legislation might have disregarded all of these things entirely 
and gone directly at and prohibited the consimaption. 

Mr. Wheeler. As to how far the courts would uphold legislation 
that would prohibit consumption directly is not definitely decided. 
This is what the court said (245 U. S., 32): 

Whether the general authority includes the right to forbid individual use, we need 
not consider, since clearly there would be power, as an incident to the right to forbid 
manufacture and sale, to restrict the means by which intoxicating liquor for personal 
use could be obtained, even if such use was permitted. 

They have not had to face that issue direct, but I will show you in 
cases cited that the courts have imiformly held that you could 
prohibit all the means by which an individual gets it for his use and 
consumption. In the Idaho case, which we took to the United 
States Supreme Court, this was the issue. In the Supreme Court of 
Idaho they quoted a number of opinions in then* brief on the other 
side to the eiFejCt that you could prohibit manufacture and sale but 
you could not- prohibit the possession, and that being the issue, the 
judge said (151 Pac. Rep., 1006 at 1010): 

Probably the author of none of these opinions Cquoting decisions that have since 
been overruled) would hesitate in holding that the sale of intoxicating liquor may be 
prohibited * * * and that such a law would not abridge any of the privileges or 
immunities of the citizens in such a way as to violate any constitutional provision. 
Still it must be admitted that if the possession of such liquor can by no possibility 
injure or affect the health, morals, or safety of the public, the sale is equally harmless, 
for it only transfers the possession from one person to another. 

The fact is that the harm consists neither in the possession nor sale but in the con- 
sumption of it. That is the evil the people of Idaho, acting through the legislature, 
are trying to eradicate, and since it will not require any elucidation to show that if the 
citizen can be prohibited from ha\ing liquor in his possession he can be prohibited 
from drinl<ing it, because of necessity no one can drink that which he has not in his 
possession (quoting Mugler v. Kansas); that the manufactiu-e for use would tend to 
cripple the effort to guard the community against the ends sought to be remedied. 
(Affirmed by United States Court 245, U. S., 304.) 

Senator Walsh. But is not that purely academic here, because 
whether or not it can be directly prohibited, the amendment does not 
imdortake to do so ? The amendment is directed at the manufacture, 
transportation, exportation, importation, or sale; and our legislation, 
of course, must be directed along exactly the same line. We can 
not, as it seems to me, legislate directljr against consumption, because 
our powers are limited by the Umitations of the amendment. 

Senator Sterling. The bill does not in terms purport to legislate 
against consumption. 

. Mr. Wheeler. You reach consumption by cutting off the means 
by which they get it. 

Senator Sterling. Yes; that is the ultimate end of it, of course. 
We agree to that. 

Mr. Wheeler. This was decided by the United States Supreme 
Court in the case of Crane v. Campbell. They held that you can 
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prohibit all those means by which you get it, including manufacture, 
transportation, and sale, and it throws light on this discussion to 
this extent, in showing how far legislation can prohibit incidents 
beyond manufacture and sale, when your original authority is only 
to prohibit manufacture, sale, transportation, and so on. To that 
end these decisions throw light on it. 

The right to prohibit the possession of liauor for use was made 
clear by Justice McReynolds in Clark v. Campbell (245, U. S. 307) : 

We further think it clearly follows from our numerous decisions upholding prohibi- 
tion legislation that the rl^ht to hold intoxicating liq^uors for personal use is not ono 
of those fundamental privileges of a citizen of the United States which no State may 
abridge. A contrary view woi^d be incompatible with the undoubted power to 
prevent manufacture, gift, sale, purchase, or transportation of such articles— the 
only feasible ways of getting them. An assured right of possession would necessarily 
imply some adequate method to obtain not subject to destruction at the will of the 
State. 

The reasoning of Justice McReynolds has weight when he says if 
one has a right to possess liquor, it impUes a right to obtain it, not 
subject to destruction. When the Constitution prohibits the manu- 
facture and sale for beverage purposes it is inconsistent to permit 
the possession of that which was illegally made or sold. The pro- 

Eosed code as amended does not interfere with the liquor in the 
ome at the time the law goes into effect. When this supply is 
exhausted there is no good reason for allowing an illegal supply to bo 
possessed. Article 18 of the Constitution prohibits the manufac- 
ture and sale for beverage purposes. Those who possess a new 
supply after the amendment goes into effect must secure it from an 
illegal manufacture or a bootlegger or make it himself illegally. 
Ample provision is made for possession for nonbeverage purposes. 
To permit the possession of illegally made Uquor is not only mcon- 
sistenb but it will greatly embarrass officers in their effort to enforce 
the law. 

The next principle fixed by the Supreme Court is that when you 
come to deal in a legislative way with intoxicating Uquor that the 
Government has an enlarged power which it does not possess in 
dealing with other commodities that are not harmful to the com- 
munity. 

When Chief Justice White wrote the opinion in the Wobb-Kenyon 
case, he used this language in regard to it: 

The fact that regulations of liquor have been upheld in numberless instances which 
would have been repugnant to the great guaranties of the Constitution but for the 
enlarged right possessed by Government to regulate liquor has never, that we are 
aware of, Been taken as affording the basis for the thought that Government 
might exert an enlarged power as to the subjects to which, under the constitutional 
guaranties, such enlarged power could not be applied. 

Senator Sterling. What provision in the bill does your statement 
now support or tend to support ? 

Mr. Wheeler. The provisions relating to prohibition of possession 
in certain circumstances and the power to define what is intoxicating 
liquor. Those are the two points that I had especially in mind. 
The court closes the decision — that part of its opinion — ^with this 
language: 

In other words, the exceptional nature of the subject here regulated is the basis 
upon which the exceptional power exerted must rest. 
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Laying down the clean-cut rule that intoxicating liquor is in a 
different class from other commodities which are controlled by legis- 
lative action, and which legislation is supported by the court. 

Senator Walsh. Of course that must have been conceded ever 
since the original New England cas^ and the New Jersey case, where 
it is said that it is in a class by itself for which there is no analogy in 
the law. 

Speaking for myself, I should be very glad to hear you upon the 
question of our power to prescribe the quantity of alcohol that would 
bring a beverage under tne prohibition of the statute or the amend- 
ment. 

Mr. Wheeleb. The power to enact the enforcement code is &st 
of all found in section 2, which gives power to Congress to enact 
appropriate legislation to enforce this article — meaning article 18. 
rower to enforce that article is clarified by the principle which 
courts have fixed in construing what similar legislation is enacted for. 
If, for instance, in a State, the courts hold t&.t when you have the 

Eower to prohibit the manufacture and sale of liquor you may pro- 
ibit even innocent acts if they tend to carry out the purpose of the act, 
it throws light upon the power of Congress to pass appropiiate legis- 
lation to enforce an amendment to the Constitution which prohibits 
the manufacture, sale, transportation, and exportation and impor- 
tation of intoxicating liquors. This line of decisions has developed 
through a long fight that was made as to how far the State could go, 
first under the police power which prohibits intoxicating liquor for 
beverage purposes, manufacture and sale. The States soon found 
that unless they made that definition definite and certain, they 
could not bring about the prohibition of manufacture and sale. The 
States then prohibited beverages that were not intoxicating, because 
they were used as subterfuges to prevent the enforcement of the act. 
The court held that it had a reasonable relation to the end sought, 
and therefore you could prohibit them. 

In sorne States the people delegated their power to prohibit and 
wrote it into the consitulion. You would then have a conslitution 
which prohibited manufacture or sale, and in one State we were 
allowea to provide against the evils resul ihg from the traffic in 
intoxicating liquors. Even in States like that, where you had put 
it into your constitution, and the courts looked only to that, they 
said that the legislature may define that term in a way that will tend 
to biing about complete enforcement of the law. We had that 
proposition to face in Ohio, under a constitution which simply 
autnoiized at that time the legislature to provide against the evils 
resulting from the traffic in intoxicating liquor. A law was passed 
which prohibited all malt liquors, without any reference to wnether 
they had one-tenth of 1 per cent or 5 per cerit of alcohol, and the 
supreme court, in passing upon that question, said (83 Ohio State, 68) : 

The legislature may have heard of "Bishop's Beer," "Friedon Beer,'* and later of 
"Near Beer,'* and concluded that the enforcement of the \«H11 of the majority should 
not be defeated by subterfuge or the juggling in percentages of alcohol, and has said 
that, for the purpose of carrying out the intention of the people to prohibit the sale of 
intoxicating liquors, certain beverages shall be legally considered intoxicating, 
although not so in fact; and malt liquor is one of those so designated. "Near Beer 
being a malt liquor, the statute pronounces it an intoxicating liquor, and made proof 
of its real intoxicating qualities unnecessary. It is no more protected than ^^alto- 
gether" beer and the attempt to evade the law by brewing a "near" or "almost" 
beer, is by section 3, supra, rendered futile. 
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There the court had to decide the proposition where we were pro- 
hibiting all malt liquors, regardless of whether they were intoxicat-;- 
ing or not, under a constitutional provision which gave us the power 
to provide only against the evils resulting from traffic in intoxicating 
liquors, and tne court sustained it, as I know, for I amied that case 
from the circuit court on up through to the Supreme Court. 

Senator Walsh. Why did they need any State delegation of power 
at all? 

Mr. Wheeler. If it had not been in the constitution, they could 
have gotten it from the police power. 

Senator Walsh. Yes. 

Mr. Wheeler. But when the people write into the constitution 
what is in ttieir power to act, then the court looks to the constitu- 
tion. 

Senator Fall. They looked to the legislative definition, that 
is all. 

Mr. Wheeler. They looked to it, but the question was whether 
the legislature had authority to define it in that way. 

Senator Fall. The fact was that they looked to the legislative 
definition, and did not go into the fact whetner it was intoxicating 
ornot. 

Mr. Wheeler. Oh, yes; and they had first to consider whether the 
legislature had the power to define it in that way. 

Senator Walsh. If there was no constitution at all, the legislature 
would have power in the matter, in virtue of its general police power^ 
and if they found that in the prohibition of intoxicating liquors, they 
had to prohibit liquors that were nearly intoxicating or approach- 
ing the intoxicating, undoubtedly under the police power they would 
have that right. 

Mr. Wheeler. But in this instance they got that right from a pro- 
vision in the constitution. 

Senator Walsh. So I gather from what you say. 

Mr. Wheeler. And that came up later on in Ohio, when after 
this there was written in the constitution a provision that we could 
not prohibit liquor traffic in the State. We then raised the question 
that the police power was an inherent power in the Government that 
the people themselves could not bargain away, and the Supreme 
Court held that the people had the power in that State to place in 
their constitution what should be legislative power over any of these 
subject matters, and we had to look to it; so that it throws light on 
this, that when you have power to prohibit the manufacture or 
sale to provide against the evils resulting from the traffic, the court 
then looks to that power to determine whether or not the prohibi- 
tion of a given act has any reasonable relation to it, whether it is 
police power, constitutional power, or power of any kind named 
under the Government. Now, that is important because we come 
to the question, as we will a few minutes later, is there any difference 
between that and the eighteenth amendment, where the States have 
delegated that power to prohibit the manufacture, transportation^ 
sale, exportation, or importation of intoxicating liquor to the Fed- 
eral Government? I think that the conclusion from the decisions 
of these courts is clear. The same principle of law applies as applies 
here. Take it, for instance, when the Congress enacted the law Pro- 
hibiting certain nonintoxicating liquors in Indian Territory. The 



PROHIBITING INTOXICATING BBYBBAGBS, 63 

auestion arose as to the power of Congress and what Confess had 
done, and the Court of Appeals of Indian Territory (32 Southwestern 
Reporter, 38) said: 

No oiie can carefully read this statute but that he will be impressed with the ideai 
that Congress, whatever it omitted to do, intended to coropjeteljj^ cover the whole 
case, and to erect and complete an impregnable barrier against the introduction, sale, 
and use of intoxicating liquor in all of its forms and to p^uard against all of the well- 
known subterfuges resorted to to deceive courts and juries in relatioin to the matter. 

In that instance they had prohibited Rochester tonic, which was 
clearly a nonintoxicating beverage, but in a class which, if permitted, 
would make it difficult to enforce the law, and the court sustained 
it, and that law has been enforced through the years. 

Take the case in Alabama, of Feibelmen v. ^State (130 Alabama, 
112), where a nonintoxicating liquor was prohibited, and the courti 
said: 

But if the prohibition should go only to the sale of intoxicating malt liquors^ there 
would be left open such opportunities for evasions and there would arise such difficul- 
ties of proof as the law could not be effectively executed. 

There is a long line of decisions to the same end, that in order to 
bring about the enforcement of your main prohibition, and exercise 
that recognized authority required for Congress or a State legisla- 
ture to prohibit a recognized evil, they may use such means as are 
necessary. That was referred to by Mr, Justice Hughes in the case 
in Mississippi where Poinsetta was prohibited, which did not have 
any alcohol in it, but was a malt beverage, and consequently by the 
law of that State was prohibited. The case came to the Supreme 
Court, and this was what the court said (226 U. S., 192): 

When a State exerting its recognized authority, undertakes to suppress what it is 
free to regard as a public evil, it may adopt such measures having reasonable relation 
to that end as it may deem necessary in order to make its action effective. It does 
not follow that because a transaction separately considered is innocuous, it majr not be 
included in a prohibition the scope of which is regarded as essential in the legislative 
judgment to accomplish a purpose within the admitted power of the Government. 

That has been the rule of the court ever since that time. It was 
followed in the white slave case, where the question arose as t3 how 
far Congress could go in the regulation of interstate commerce so as 
to reach things which did not expressly come within that power. It 
was almost a police regulation, as it was argued in the case, and the 
Supreme Court said (227 U. S., 309) : 

Congress may adopt not only means necessary but convenient to its exercise, and 
the means may have the quality of a police regulation. 

There was no direct delegation on the subject matter of the white 
slave traffic further than this. Congress had power to regulate com- 
merce, and it regulated it to the point where it was contended that 
it was merely a police regulation appropriate to be exercised only by 
the State ; but the Supreme Court said that when Congress had the 
power to act upon sucli a matter, it could adopt not only the means 
necessary to make it effective, but the convenient means. 

In the case decided by the Supreme Court, the Idaho case, to which 
I referred a short time ago, we had this question up again, and I 
appealed to the court to try and make it so clear, if possible, that thero 
would not be any more doubt about it. Justice McReynolds wrote 
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the opinion, which was concurred in by all the members of the court, 
in which he said (246 U. S., 304) : 

As the State has the power above indicated to prohibit, it mav adopt such measures 
as are reasonably appropriate or needful to render exercise of the power effective. 

He cited a long list of decisions under that principle which he 
announced. 

All of that comes back to this original proposition, that where 
Congress or a State legislature is given authority to act upon a sub- 
ject matter it carries with it^-it would carry with it if there were not 
section 2 of article 18 — the inherent right to pass such legislation as 
will make that legislation effective and enforceable. Were it not so, 
State legislatures and Congress would be constantly hampered, be- 
cause it would always bo a question as to whether or not the fine line 
of distinction should be drawn as to whether or not they had gone 
outside of the boimds in passing the law. The court put down this 
rule, which is all inclusive, that so lon^ as it has a reasonable relation 
to the end sought, then it is valid and constitutional. 

Now, I do not believe that it takes a great deal of argument to 
prove that there is a reasonable relation to the enforcement of the 
eighteenth amendment in defining what is intoxicating liquor. There 
is not a single State but what has defined that term, and in all the 
Federal laws that have passed there is some definition as to what is 
intoxicating liquor. 

In the war prohibition act it was not defined enough, so that the 
New York court understood what it meant. The New York judge 
does not deny that you have the power to do this, but he said that 
when you used the language "no beer, wine, or other intoxicating 
malt or vinous liquors'' you must have meant that the beer and 
wine must be actually intoxicating, as a matter of fact, otherwise 
the word "other'' would not have been used. 

Another judge in New York then decided this proposition: "Is 
beer containing a certain amount of alcohol an intoxicating liquor?" 
He held that a certain kind of beer in New York with 2i per cent alco- 
hol in it was not an intoxicating liquor. It simply presents a new 
reason why Congress should define that term. If Congress does not 
define the term ''intoxicating liquor," there will be practically no 
enforcement of the eighteenth amendment in those large wet centers 
where public sentiment is strongly against the enforcement of the 
law. That is clear, because each judge will have his own opinion of 
it. Many judges think that 1 per cent of alcohol will make it intoxi- 
cating; that it is only a question of how much of the liquid you 
drink; that if you drink four times in quantity of 1 per cent alcohol 
in beer that you do of 4 per cent alcohol you get approximately the 
same effect. But when you bring in your witnesses to the trial of a 
case, as I have tried very many of these cases, we have the question 
to decide whether or not a certain liquor comes within the definition. 
One witness will say that it did not affect him at all and the next 
witness will say yes, that it is intoxicating liquor. With the same 
kind of liquor sold a man might be acquitted in the morning and 
convicted m the afternoon, each witness telling truthfully the effect 
that it had upon him. Or a judge, if it went direct to the court, 
might say, "Why, clearly 2 per cent beer, or 2^ per cent beer, is 
intoxicatmg liquor." 
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Senator Sterling. Did not the older State prohibitory legislation 
refrain, as a rule, from defining intoxicating liquors, or what would be 
intoxicating ? 

Mr. Wheeler. They did at first, and they found great difficulty 
in the enforcement. 

Senator Sterling. Yes. 

Mr. Wheeler. I will leave with the committee for the record the 
definitions in all of the States. 

ArizoTM (sec. 1). — ^Ale, beer, wine, or any malt, vinous, or spirituous liquors, or 
any mixture or preparation of like nature, or any intoxicating liquors of any kind, 
shall not be manufactured or introduced into the State of Arizona under any pre- 
tense. Every person who sells, gives, barters, or disposes of any ale, beer, wine, or 
any malt, vinous, or spirituous liquors of any mixture or preparation of like nature, 
or any intoxicating liquors of any kind, to any person in the State of Arizona, or who 
manufactures or introduces or attempts to introduce into the State of Arizona any 
ale, beer, wine, or any malt, vinous, or spirituous liquors, or any mixture or prepara- 
tion of like nature, or any intoxicating liquors of any kind shall be guilty of a mis- 
demeanor. 

Arkansas (sec. 1). — It shaU hereafter be imlawful for any county judge, town or 
city council, or any representative thereof, to issue a license or any other authority 
to any corporation,* person or persons, to manufacture, sell, barter, or give away any 
alcoholic, vinous, malt, spirituous, or fermented liquors, or any compound or prepara- 
tion thereof, commonly called tonics, bitters, or medicated liquors, within the State 
of Arkansas, and all such licenses or authority heretofore issued are hereby declared 
to be null and void on and after January 1, 1916. 

Alabama (act of 1919, sec. 1). — That in addition to the liquors, liquids, drinks, and 
beverages alreacljr embraced in the term "prohibited liquors and beveragpes," as 
defined by the existing laws of the State of Alabama enacted in 1915, the said term 
shall hereafter be deemed also to include and embrace the following: (6) All liquor, 
liquids, drinks, or beverages made in imitation of or intended as a substitute for 
beer, ale, rum, gin, whisky, or for any other alcoholic, spirituous, vinous, or malt 
liquor; and, further, that any liquor, drink, or liquid made or used for beverage pur- 
poses containing any alcohol shall be deemed an alcoholic liquor within the meaning 
of the term '* prohibited liquors and beverages," as defined in this act in connection 
with the existing prolubition laws of Alabama. 

California (act of 1911, sec. 21). — The term "alcoholic liquors" as used in this act 
shall include spirituous, vinous, and malt liquors, and any other liquor or mixture 
of liquors whicn contains 1 per cent by volume or more of alcohol, and which is not 
so mixed with other drugs as to prevent its use as a beverage. 

Delaware (act of 1919, sec. 2). — The word "liquor" or the phrase "intoxicating 
liquors," wherever used in this act, shall be construed to include any distilled, malt, 
spirituous, vinous, fermented, or alcoholic liquor and all alcoholic liquors containing 
so much as one-half of 1 per cent of alcohol by volume, and compounds whether 
proprietary, patented or not, which are potable or capable of being used as a beverage. 

alcoholic 
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alc3h3l, all malt liqu'^rs, and all other alcoholic liquors. 

Fiorii^i (sec. 1). — That the term 'prohibited iiijuors and beverages," whether 
used in this act or in any other acts to promote temperance or to suppress the evils of 
intemperance, shall include and be deemed to embrace the followiiig: 

First. Alcohol, alcoholic liquors, spirituous liquors, and all mixed liquors any 
part of which is spirituous, foreign or domestic spirits, or rectified or distilled spirits, 
absinthe, whis.iy, brandy, rum. and gin. 

Second. Vinous liquors and beverages. 

Third. All malted, fermented, or brewed liquors of any name or description, 
manufactured from malt wholly or in p.irt, such as bee^. lager beer, porter, ale, and 
all brewed and fermented liquors and beverag3s in which maltose is a substantial 
ingredient, whether alcoholic or not, or whether intoxicating or not. 

Fourth. And any driuics, liquDrs, or beverages containing one-half of 1 per cent of 
alcohol or more by volume at 60° F., or any other liquids or liquors manufactured or 
sold or otherwise disposed of for beverage purposes containing said amount of one- 
half of 1 per cent of alcohol or more. 

Fifth. Any intoxicating bitters or beverages, by whatever name called. 
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Sixth. All liquors and beverages or drinks made in imitation of or intended as a 
substitute for beer, ale, wine, or whisky, or other alcoholic or spirituous, vinous, or 
malt liquors, including those liquors and beverages commonly known and called 
near beer. 

Georgia {sec. 1.) — Be it enacted by the General Assembly of Georgia, and it is hereby 
enacted by the authority of the same, that the term " prohibited liquors and bever- 
ages,*' whether used in this act or in any other acts to promote temperance or to eup- 
press the evils of intemperance, shall include and be deemed to embrace the following: 
(1) Alcohol, alcoholic liquors, spirituous liquors, and all mixed liquors any part of 
which is spirituous, foreign, or domestic spirits or rectified or distilled spirits: absinthe, 
whisky, brandy, rum, and gin; (2) vinous liquors and beverages; (3) all malted, 
ermented, or brewed liquors, of any name or description, manufactured from malt 
f wholly or in part, such as beer, lager beer, near beer, porter, and ale, and all brewed or 
fermented liquors and beverages in which maltose is a substantial ingredient, whether 
alcoholic or not; (4) and any drinks, liquors, or beverages containing one-half of 1 per 
cent of alcohol or more by volume at 60° F., or any other liquids or liquors manu- 
factured or sold or otherwise disposed of for beverage purposes, containing said amount 
of one-half of 1 per cent of alcohol or more; (5) any intoxicating bitters or beverages, 
by whatever name called; (6) all liquors and beverages or drinks made in imitation of 
or intended as a substitute for beer, ale, wine, or whisky, or other alcoholic or spir- 
ituous, vinous, or malt liquors, including those liquors or beverages commonly known 
and called near beer. 

Idaho (act of 1916 ^ sec. SI). — ^The words "intoxicating liquors" as used in this act 
shall be deemed and construed to include spirituous, vinous, malt, and fermented 
liquors, and all mixtures and preparations thereof, including bitters and other drinks 
that may be used as a beverage and produce intoxication. 

Illinois (act of Feb. 18, 1919, sec. 1). — "Intoxicating liquor" shall include alcohol 
and all distilled, spirituous, vinous, fermented, or malt liquors, and all alcoholic 
liquids and compounds, whether proprietary, patented, or not, which are potable or 
capable of being used as a beverage and which contain more than one-half of I per 
cent by volume of alcohol. 

Indiana (sec. 2). — The words "intoxicating liquors" as used in this act shall be con- 
strued to mean all malt, vinous, or spirituous liquor containing so much as one-lmlf 
of 1 per cent of alcohol by volume, or any other intoxicating drink, mixture, or prepa- 
ration of like natiu*e; and all mixtures or preparations containing such intoxicating 
liquor, whether patented or not, reasonably likely or intended to be used as a beverage, 
and all other beverages containing so much as one-half of 1 per cent of alcohol by 
volume. 

(Amendment pending to strike out the one-half of 1 per cent.) 

Iowa (act of 1915, sec. 2382). — No one, by himself, clerk, servant, employee, or agent 
shall for himself or any person else, directly or indirectly, or upon any pretense or by 
any device, manufacture, sell, exchange, barter, dispense, give in consideration of 
the purchase of any property or of any services or in evasion of the statute, or keep for 
for sale any intoxicating liquor, which term shall be construed to mean alcohol, ale, 
wine, beer, spirituous, vinous, and malt liquor, and all intoxicating liquor whatever, 
except as provided in this chapter, or solicit, take, or accept any order for the purchase, 
sale, shipment, or delivery of any such liquor, or aid in the delivery and distribution 
of any intoxicating liquor so ordered or shipped, or own, keep, or be in any way con- 
cerned, engaged, or employed in owning or keeping any intoxicating liquor with 
intent to violate any provision of this chapter, or authorize or permit tne same to be 
done; and any clerk, servant, employee, or agent engaged in aiding in any violation 
of this chapter shall be charged and convicted as principal. 

Kansas (sec. 4361, General Statutes of 1909). — ^Any person or persons who shall manu- 
facture, sell, or barter any spirituous, malt, vinous, fermented, or other intoxicating 
liquors shall be guilty of a misdemeanor and punished as hereinafter provided. 

(Sec. 4S64:) All liquors mentioned in section 1 of this act, and all other liquors or 
mixtures thereof, by whatever name called, that will produce intoxication, shall be 
considered and held to be intoxicating liquors within the meaning of this act. 

Maine (act of 1916, sec. 21). — No person shall at any time, by himself, his clerk, 
servant, or agent, directly or indirectly, sell any intoxicating liquors of whatever 
origin; wine, ale, porter, strong beer, larger beer, and all other malt liquors, and 
cider when kept or deposited with intent to sell the same for tippling purposes, or 
as a beverage, as well as all distilled spirits, are declared intoxicating within the 
meaning of this chapter; but this enumeration shall not prevent any other pure or 
mixed liquor from being considered intoxicating, 

Michiaan (sec. S). — ^The phrase 'intoxicating liquors" wheresoever used in this 
act shall be held and construed to include any vinous, malt, brewed, fermented, or 
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spirituous liquors, and every other liquor or liquid containing intoxicatine^ properties 
which is capable of being used as a beverage whether medicated or not, and all liquids 
whether proprietary, patented, or not, which contain alcohol and are capable of being 
used as a beverage, and all mixtures, compounds, or preparations, wnether liquid 
or not, which are intended when mixed with water or otherwise, to produce by fer- 
mentation or otherwise, any intoxicating liquor. Nothing in this act shall have any 
application to denatured or wood alcohol. 

Minnesota (Revised Laws y sec. 1564)- — ^The terms ** intoxicating liquor" and " liquor '*^ 
as heretofore used in the law shall include distilled, fermented, spirituoufi, vinous ^ 
and malt liquors. 

Mississippi {ch. llSy sec, 1). — Be it enacted by the Legislature of the State of Mississippi^ 
That is shall be unlawful for any person, firm, corporation, or association within tnis 
State to manufacture, to sell or barter, or give awa^ to induce trade, or keep for sale 
or barter, or to be given away to induce trade, any vinous, alcoholic, malt, intoxicating 
or spirituous liquors, or intoxicating bitters or other drinks, which if drunk to excess 
will prooduce intoxication, except as hereinafter provided. But this section shall 
not be construed to prohibit the making of homemade wine for domestic or house-^ 
hold uses only. 

Missouri (act of 1919, sec. 15). — ^The phrases "intoxicating liquor" or ''intoxicating 
liquors" whenever used in this act shall be construed to mean and include any dia- 
tilled, malt, spirituous, vinous, fermented, or alcoholic liquor, all alcoholic liquids 
whether ph)pnetary, patented, or not, which contain one-half of 1 per cent of alcohol 
by volume and wmch are potable or capable of being used as a beverage: Provided, 
however. That when the above-mentioned phrases ''intoxicating liquor or "intoxi- 
catitlg liquors" are hereafter defined in the laws of the United States, then such 
definition of Congress shall supersede and take the place of the definition of said 
phrases in this section and shall apply to the provisions of this act with the same force 
and effect as if the same were written herein. 

Montana (sec. ^).r—The phrase "intoxicating liquors" shall be held and construed 
to include whisky, brandy, gin, rum, wine, ale, and any spirituous, vinous, fer- 
mented, or malt liquors, and liquor or liquid of any kind or description, whether 
medicated or not, and whether proprietary, patented or not, which contains as much 
as 2 per cent of alcohol measured by volume, and which is capable of being used as a 
beverage. 

Nebraska (sec. 1). — The words "intoxicating liquor" or "intoxicating liquors," as 
used in this act, shall be construed to embrace all malt, fermented, vinous or spirituous 
liquors, wine, porter, beer, ale, or any intoxicating drink, mixture or preparation of 
like nature, and all malt or brewed drinks, and all mixtiures or preparations, whether 
patented or not, which will produce intoxication and in addition thereto, such liquors 
of a different character and not hereinbefore enumerated capable of use as a beverage 
containing over one-half of 1 per cent of alcohol. 

Nevada (initiative petition, sec. 1). — ^The word "liquors" as used in this act shall be 
construed to embrace all malt, vinous, or spirituous liquors, wine, porter, ale, beer,, 
or any other intoxicating drink, mixture, or preparation of like nature, and all malt 
or brewed drinks, whether intoxicating or not, shall be deemed malt liquors within 
the meaning of this act; and all liquids, mixtures, or preparations, whether patented 
or not, which will produce intoxication, and all beverages containing so much as 
one-half of 1 per cent of alcohol by volume, shall be deemed spirituous liquors, and 
all shall be embraced in the word "liquors" as hereinafter used in this act. 

New Hampshire (sec. 60). — By the words "spirit, liquor, spirituous liquor, intoxi- 
cating liquor," as used in this act, shall be intended all distilled liquors or rectified 
spirits, vmous, fermented, brewed, and malt liquors; and any beverage by what- 
ever name called containing more than 1 per cent of alcohol by volume at 60° Fahren- 
heit and any beverage any part of which is intoxicating. 

New Mexico (November 6, 1917, sec. 1). — From and after the 1st day of October, 
A. D. 1918, no person, association, or corporation, shall, within this State, manufac- 
ture for sale, barter, or gift, any ardent spirits, ale, beer, alcohol, wine, or liquor of 
any kind whatsoever containing alcohol; and no person, association, or corporation 
shall import into this State any of such liquors or beverages for sale, barter, and gift^ 
and no person, association, or corporation shall, within this State, sell or barter, or 
keep for sale or barter, any of such liquors or beverages for sale, barter, or trade; 
provided nothing in this section shall be held to apply to denatured or wood alcohol 
or grain alcohol when intended and used for medicinal, mechanical, or scientific 
purposes only, or to wine, when intended and used for sacramental purposes only. 

North Carolina (act of 1911, sec. 1). — ^That it shall be unlawful for any person or 
persons, firm, or corporation, to sell or dispose of, for gain, near beer, beerine, or 
other spirituous, vinous, or malt liquors or mixtures of any kind and under whatsoever 
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name called, that shall contain alcohol, or cocaine, or morphine, or other opium 
derivative, except as herein provided. 

N(yrth Dakota {act of 1917,- sec. 10105). — The folloWng linuors are hereby declared to 
be intoxicating and their int )vicatino: quality shall by all courts be presumed, viz: 
All spirituous, malt, fermented, and vinous liquors (except unfermented grape jnice 
in hermetically sealed bottles), alcohol, whisky, rum, brandy, beer, ale. porter, yine, 
hard cider, an<i malt, or mixtures thereof, by whatsoever name called, or any liquor 
that will produce intoxication of any degree, or any liquor or liquids which are made, 
sold, or ottered for sale as a beverage and which shall contain coculus, indicus, cop- 
peras, opium, cayenne pepper, picric acid, Indian hemp, strychnine, tobacco, darmal 
seed, extract of iogwtxid, salts of zinc, copper, or lead, alum or any of its compound, 
methyl alcohol or its derivatives, amyl alcohol or any extract or compound of any of 
the above ingredients, or anv liquid or compound of any name or description whatever 
containing no alcohol, whether medicated or not, capable of being used as a beverage 
and having the appearance or flavor of beer or malt, unless such liqnid is pasteurized 
and contained in hermetically sealed bottles, shall be considered and held to be 
intoxicating liquors within the meaning of this chapter. 

Ohio {sec. S). — Except as herein provided, the word "liquor," or the phrase "in- 
toxicating liquors," wherever used in this act, shall be construed to include any 
distilled, malt, spirituous, vinous, fermented, or alcoholic liquor, and also any alco- 
holic liquid or compound whether or not the same is medicated, proprietary, or pat- 
ented, which liquid or compound is potable or capable of being used as a beverage. 
(Adopted May 16, 1919.) 

Oklahoma {sec, 14)- — All places where anv spirituous, vinous, fermented, or malt 
liquors, or any imitation therepf or substitution therefor; or any liquors or compounds 
oiE any kind or description whatsoever, whether medicated or not, which contain as 
much as one-half of 1 per cent of alcohol, measured by volume, and which is capable of 
being used as a beverage except preparations compounded by any licensed pharmacist, 
the sale of which would not subject him to the payment of the special tax required by 
the laws of the United States * ♦ *. 

Oreaon {sec. 2). — The "words '^intoxicating liquor," as used in this act shall be con- 
strued to embrace all spirituous, malt, vinous, fermented, or other intoxicating liquors, 
and all mixtures or preparations reasonably likely or intended to be used as a beverage, 
which shall contain in excess of one-half of 1 per cent of alcohol by volume, shall be 
deemed to be embraced within such term, independent of any other test of their 
intoxicating character; and all mixtures, compounds, or preparations, whether liquid 
or not, which are intended when mixed with water or otherwise to produce, by fermen- 
tation or otherwise, an intoxicating liquor shall also be deemed to oe embraced within 
such term. 

So^uUh Carolina {act of 1917 ^ sec. 19). — The words "alcoholic liquors," as used herein, 
shall be considered to mean any liquor, beer, beverage, or compounds, whether dis- 
tilled, fermented, or otherwise, by whatsoever name known or called, which will 
produce intoxication, or which contains in excess of 1 per cent of alcohol and is used 
as a beverage. 

South Dakota {sec. 3). — The term "intoxicating liquors" wherever used in this act 
shall be construed to include whisky, alcohol, brandy, gin, rum, vdne, ale, beer, ab- 
sinthe, cordials, hard or fermented cider, tincture or essence of ginger, and all dis- 
tilled, spirituous, vinous, malt, brewed, and fermented liquors, and every other 
liquid mixture, or compound containing alcohol, and which mixture or compound is 
capable of being used as a beverage, whether or not the same is proprietary, medicated, or 
patented.. 

Tennessee {act of 1909, ch. 10, sec. 1). — That it shall not hereafter be lawful for any 
person or persons to manufacture in this State, for purp )ses of sale, any intoxicating 
liquors, including all vinous, spirituous, or malt liquors, and that any one violating 
the provisions of this act shall be guilty of a misdemeanor, and upon conviction shall 
be punished by a fine , for each offense, of not less than $250 nor more than $1,000 and 
imprisonment for a period of not less than 90 days nor more tlian 12 months. 

Utah {sec. 2). — The word "li(^uors," as used in this act, shall be constru? to 
embrace all ferment. d, malt, vinous, or spirituous liquors, alcohol, wine, porter, 
ale, beer, absinthe, or any oth r intoxicating drink, mixture, or pr paration of like 
nature, and all malt or brewed drinks; and all liquid mixtures or pr. parations, whether 
patented or not, which will produce intoxication; fruits preserved in alcoholic liquors 
of any kind; and all b3verag s containing in oxccss of on -half of 1 p r cent of alcohol 
by volume, shall be deemed spirituous liquors and shall be cmbrac d in the word 
"liquors," as hercinaft3r us d in this act, and all mixtur.s, compounds, or p^r^ para- 
tions, whether liquids or not, which are int nd d, wh' n mix d with wat r or othf r- 
wise, to produce, by f ?rmentation or otherwise, an intoxicating liquor, shall be deemed 
to be embraced within such term. 
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Virginia (sec. 1). — The words, ''ardent spirits" as used in this act shall be con- 
strued to embrace alcohol, brandy, whisky, rum, gin, wine, porter, ale, beer, all 
malt liquors, absinth«, and all compounds or mixtures of any of them, all compounds 
or mixtures of any of them with any vcgf table or other substancrs: and all liquids 
mixtures of preparations wh»thfr patented or otherwise which will produce intoxi- 
cation, fruits pnsrrved in ardent spirits, and all beverages containing more than one- 
half of 1 p^r cent of alcohol by volume except as herrin provided. 

Washington (sec. 2). — The phrase "intoxicating liquor," wherever usf d in this act, 
shall ba h^ld and construed to include whisky, brandy, gin, rum, wine, ale, beer, 
and any spirituous, vinous, f rmrnt-^d, or malt liquor, and every other liquor or 
liquid containing intoxicating prop rti s, which is capable of being used as a bever- 
ag.^, whether medicated or not, and all liauids whether proprietary patented or not, 
which contain any alcohol which are cavable of being used as a beverage. 

West Virginia {sec. 1). — The word "liquors" as used in this act shall be construed 
to embrace all malt, vinous, or spirituous liquors, wine, perter, ale, beer, or any 
other intoxicating drink, mixture, or pre paratioh of like nature ; and all malt or brewe d 
drinks, whether intoxicating or not, shall be deemed malt liquors within the mr an- 
ing of this act; and all liquids, mixtur s, or preparations, wh*^ the r pat-^nted or not, 
which will produce intoxication, and all beverag s containing ijo much as ou'-half of 
1 psr cent of alcohol shall be deemed spirituous liquors and all shall be embrace d in 
the word "Uquors" as h'^r inaft^r usd in this act. 

Wyoming (act of Feb. 15, 1919, sec. :?).— The word "liquor" or the phrase "intoxi- 
cating liquor," wherever used in this act shall be construed to incluaB any distilled 
malt, spirituous, vinous, fermented, or alcoholic liouor, and compounds, whether 
proprietary patented or not, being potable or capable of being used as a beverage, 
which shall contain more than 1 per cent of alcohol. 

Senator Sterling. It was generally provided that the sale of in- 
toxicating liquors, whether malt, vinous, or spirituous, should be 
prohibited ? 

Mr. Wheeler. For instance, in North Dakota they started out 
that way, and were compelled soon thereafter to define the term, 
or they could not enforce it at all — or they could not in many places. 
They started out that way in other States, but experience showed 
that unless they did have a definite definition they failed ; when the 
evidence came to the court or the jury they would say, '^What kind 
of liquor is prohibited,^' and if you threw open to that jury or court 
to determine just that fine line of distinction where intoxication begins, 
it meant that you would never get a conviction before an ordinary 
jury or before very many of them. 

Senator Sterling. Defining it involves, in many cases, at any rate 
the testimony of an expert who has made an analysis of the intoxicant. 

Mr. Wheeler. It d!oes, in many instances; and in other instances 
it brings up this fact, as to how far the man who is an habitual 
drinker is a competent witness upon that point, for one of the first 
things that the use of liquor does is to msturb his power of self- 
criticism. The British Liquor Control Board has been working on this 
for over a year, not from the standpoint of prohibition, because that 
was not their theory of it. This is one of the points that they make 
in their report. They give the three stages through which a person 
goes to become absolutely drunk. The stages of intoxication are as 
follows: 

1 . Critical self-consciousness and control blunted . Personal responsibility impaired. 

2. Sense perception and latent mental abilities impaired. Slight -clumsiness in 
motion. Emotions and impulses having full sway. 

3. Judgment and self-control suspended. Muscular control narcotized. Dead 
drunken sleep. (Page 85, British Liquor Control Board Report, 1918.) 

Where you present this to a jury as to just wh^re the law intended 
that an individual drinking a certain liquid would get across the line 
to become what is called intoxicated or to be influenced from the 
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standpoint of one of those three standards, jrou have a technical ques- 
tion which makes the enforcement of a prohibition law simply a farce. 
It would be useless to have a law adopted now without a definition 
in the light of what we know of these states, and the means that they 
have now of knowing how to evade the law, and the defenses they 
have. It would be absolutely impossible to get an enforcement of it 
imder the eig hteenth amendment, without defining the term. 

Senator Walsh. Was the decision of the court to which you referred 
in New York the one which we have seen referred to in the newspapers, 
in the case in which Mr. Root was engaged as counsel ? 

Mr. Wheeler. Yes. In that case the amount of alcohol was 2i 
per cent by weight and 3.3 per cent by volume. 

Senator Walsh. Who was the judge in that case ? 

Mr. Wheeler. Judge Hand haa the case on the first point of con- 
struction as to what Congress meant by ^'beer, wine, malt, vinous or 
other spirituous liquors.^' Judge Hand held that Congress had the 
power to pass a prohibition act mcluding the time of demobilization ; 
and from the wording used he concluded that it meant only intoxi- 
cating beer and wine. I was at the hearing, and from what the 
court said he was absolutely clear that Congress had the power to 
define it, and had defined it in such a way which meant just what he 
said in his decision. 

Senator Walsh. That is to sa}^, that Congress in the exercise of the 
war power to prohibit the sale of intoxicating liquors could also pro- 
hibit the sale of nonintoxicating liquors ? 

Mr. Wheeler. Yes ; it carried with it the power to make it effec- 
tive. The Poinsetta case and these other cases were repeatedly 
referred to during the hearings. 

Senator Walsh. Did Judge Hand render an opinion ? 

Mr. Wheeler. Yes. 

Senator Walsh. Could you furnish that to us ? 

Mr. Wheeler. I will give you a copy of it. 

Senator Walsh. Did tne State court judge render an opinion also ? 

Mr. Wheeler. No; Judge Mayer had the next case, and in that 
case the question was up for temporary injunction — it was a 
writ to the officers of a brewery to compel them to go ahead after 
May 1 and manufacture 2} per cent beer by weight, because it was 
not intoxicating and this act did not prohibit it ; and the oflficers were 
threatening not to go ahead and make that beer, and the stockholders 
were injured. You can see the lines they would follow to make up 
their case. Judge Mayer held that beer of that per cent was not 
intoxicating. That went to the circuit court of appeals, and I think 
there will be a decision from that court soon as to whether or not 
there is any error in Judge Mayer's decision. But no matter how 
that decision comes out, it makes all the clearer the reasons for defin- 
ing the terms; if New York can adopt a standard of 3^ per cent 
alcohol and claun that it was not nitoxicating, then Chicago might 
adopt 4 per cent, and Massachusetts might adopt 5 per cent, if they 
could get a decision of the Federal courts there that that per cent was 
not intoxicatmg, and we would have absolutely no uniformity. 

Senator Walsh. I think, Mr. Wheeler, the committee would not 
have very much doubt as to the wisdom of doing it. 

Mr. Wheeler. Yes; and as to the power and authority for doing 
it, I think that is just as clear when you read these decisions as to 
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why legislation is sustained that prohibits innocent acts in connec- 
tion with the reaching of a recognized evil. The police power of 
a State, for instance, gives no authoritv to the State legislature 
to prohibit an absolutely innocent act if it is not related to some 
recognized evil, or something of that kind, and the only reason why 
we can prohibit innocent acts, or nonintoxicating beverages, in a 
State, is because it is necessary in order to enforce a law against a 
recognized evil. 

If that principle is sound, and it is now uniformly sustained by the 
State courts and the Federal courts, it applies just as conclusively 
when we come to the making enforceable a Federal amendment which 
has delegated power to the Federal Government to prohibit the 
manufacture, sale, importation, and exportation of intoxicating 
liauors for beverage purposes, beciftuse you could not enforce it 
otherwise. 

Senator Sterling. The cases go further than the bill itself goes, 
in that respect. 

Mr. Wheeler. They certainly do, because there is nothing pro- 
hibited here except alcoholic liquors of one-half of 1 per cent, and 
these State cases, all of them, are going to the extent of recognizing 
power to prohibit beyond that. In about two-thirds of the States 
or more they prohibit all distilled malt land vinous liquors, regardless 
of whether they have any alcohol in them or not; and I think that is 
the standard that should be set, and then take your one-half of 1 
per cent for those lines of alcoholic beverages wHich are not in the 
regular class, such as the other alcoholic liquors, and you will then 
have a more enforceable law than you would if you made your 
one-half of 1 per cent apply to the distilled, malt, and vinous. I 
think you will find that tnere are probably not over two or three 
States in the Union that have prohibition laws which do not prohibit 
all distilled, malt, and vinous liquors, and then they add to it all 
''alcoholic liquors containing as much as one-half of 1 per cent of 
alcoholic contents, and proprietary medicines having 1 per cent or 
2 per cent, that are capaole of being used as a beverage." Fourteen 
of the States carry that provision prohibiting these other alcoholic 
preparations that are capable of being used for beverage purposes. 

In this proposed bill, at the suggestion of those who are interested, 
it was thought wise to provide some means for determining what 
alcoholic preparations were capable of being used for beverages. 
Otherwise, there would be a zone there where it would be very 
doubtful, and some people selling would not know whether they 
were capable of being used as a beverage; so that provision was put 
in there, and also the provision that if the tribunal made a wrong 
decision from the standpoint of the manufacturer, there was a remedy 
left in a court of equity, so that he would have all the means there 
of reaching that. 

These State laws which prohibit all distilled, malt, and vinous 
liquors, and those that have in the other standard, of one-half of 1 
per cent, if they would be of value to the committee, I will leave 
them, with the stenographer for the record, so that if it comes up as 
to any given State you will know exactly what the definition is for 
that State. Also, there are the affidavits of some of the witnesses in 
the New York State case; for instance, Dr. Wiley made an affidavit 
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as to what is an intoxicating liquor, and Dr. Bevan, president of the 
American Medical Association, and Dr. Howard Kelly, of Johns Hop- 
kins University ; and I have here a list of the affidavits on the motion 
for preliminary injunction in the Brewery case. Those niay be of 
interest to the committee. They carry with them also the affidavits 
from a number of the State analysts, like that of the State of Michigan. 

Senator Walsh. I think those might be made a part of the record . 

Senator Sterling. You may submit them. 

Mr. Wheeler. I will do so, and put them in the proper place in 
the transcript of the hearing. 

(The papers referred to are as follows:) 

affidavits of dr. habvby wiley for defendant, resisting motion of temporary 

injunction. 

District of Columbia, ss: 

Personally appeared before the undersigned, notary public of the District of Colum- 
bia, Harvey Wiley, who, being duly sworn according to law, deposes and says: 

That he has taught and made a specialty of chemistry since 1874; that he held the 
position of professor of chemistry, Butler College, Purdue University; was State 
chemist of Indiana, 1872 to 1883; was chief chemist of the United States Department of 
Agriculture from 1883 to 1912; professor of agricultural chemistry at George Washington 
University, 1899 to 1911; was consulting professor at Brooklyn Polytechnic Institute, 
1905; was member of the jury of awards at Paris Exposition, 1900; was delegate to the 
Third International Congress of Applied Chemistry in Vienna in 1898, to Fourth 
International Congress in Paris in 1900, to the Fifth International Congress at Berlin 
in 1903, to the Sixth International Congress in Rome in 1906, and Seventh Inter- 
national Congress in London in 1909; president of the United States Pharmacopoeial 
Convention since 1910; president of the American Chemical Society, 1893 and 1894; 
an honorary^ member of the American Brewing Institute; author of Principles and 
Practice of Agricultural Chemistry, Foods and Their Adulterations, Beverages and 
Their Adulterations, Lure of the Land, Not by Bread Alone, also of 60 Government 
bulletins and 225 scientific papers. 

That he has in these various capacities had occasion to make analyses of beer and 
other alcoholic liquors and has observed the effect of such liquors upon the human 
system and their intoxicating qualities. 

That the effect of alcohol on the human animal is always toxic, no matter how small 
the amount nor what its de<^ree of dilution. That the visible signs of intoxication are 
not produced by the last drink but depend upon all that have preceded it for many 
hours. Thus the first drink is as much the cause of the visible intoxication as the 
last. That the effect of alcohol in the liquid drunk is cumulative; that it is not neces- 
sary in order to produce intoxication that the human stomach should hold at any one 
time a liquid containing a sufficient amount of alcohol to produce si^ns of intoxica- 
tion; that the effect of alcohol remains in the human system and tne water passes 
through it; that the continued consumption of alcoholic liquids even with a low per 
cent of alcohol, will produce intoxication; that the amount of alcohol it takes to 
produce signs of intoxication depends upon various conditions, the state of resistance 
at the time the alcohol is taken, the habit of the drinker, his general physical condi- 
tion, age, ability of the body to nurn the alcohol that reaches the blobd quickly before 
the maximum concentration reaches the intoxicating stage. These and other con- 
ditions enter into the determination whether the liquor in question has sufficient 
alcohol in it to intoxicate. 

That in my own experience in playing chess I noticed that my play was very infe- 
rior even after drinkmg a single glass of beer, thus bearing out the statement of 
Howells (Physiology, 5th ed., p. 907), "that as regards the higher nerve centers it 
acts from the beginning as a narcotic or paralysent to the inhibitory centers." 

Beer, which is a malt liquor containing 2| per cent alcohol by weight, which equals 
3|^ per cent alcohol by volume, has a sufficient amount of alcohol to intoxicate an 
average person in the quantities often consumed. With this amount of alcohol in the 
liquor many people could consume enough to produce intoxication by the amount 
which could be held in the stomach at one time. The walls of the stomach are very 
distensible and greater quantities than a quart of liquid may be consumed by many 
people within a few moments. 

ITarvey W. Wiley. 
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District of Columbia, 

City of Wnahintjton, ss: 

Harvey W. Wiley, being: dulv sworn, deposes and says: 

1. I reside at 2345 Ashmead Place, in the city of Washington, D. C. 

2. I am a graduate of Hanover College, Hanover, Ind. ; the Indiana Medical College, 
a part of the State University of Indiana at Indianapolis, Ind. : a graduate of Harvard 
University, Cambridge, Mass. I have never been engaged in the practice of medicine. 
I have studied for many years, however, the problems relating to ph^'siologj'' and 
hygiene in respect of human foods and beverages. 

3. I am the author of a large number of Government publications devoted to the* 
study of food adulteration. For a period of five years 1 conducted experiments on 
12 young men to determine the effects of preservatives and coloring matters on health 
and digestion. These researches are published in part in Bulletin 84, Bureau of 
Chemistry, Department of Agriculture, Parts I-V, inclusive. I am the author of a 
number of books, including Foods and Their Adulteration and Beverages and Their 
Adulteration. 

4. 1 am president of the Pharmacopceial Convention of the United l^tates. which 
had in charge the making of the Ninth Decennial Pharmacopoeia. WTiisky and 
brandy were excluded from the Ninth Decennial Pharmacopceia because they did 
not appear to have sufficient therapeutic value to warrant their inclusion as valuable 
remedies. I have published several hundred scientific papers, among them one on 
the pharmacology of alcohol. 

5. Alcohol is admitted by all experts to be a toxic substance without respect to its' 
quantity. A little of it produces a small degree of intoxication, a lot of it a very 
SKivanced degree of intoxication, and a certain quantitv of it produces death. 

6. I have read the affidavit of Dr. William J. Gies in this case. He bases hif^ opinion 
in part on the opinion of the advisory committee of the (British) central board (liquor 
traffic- and partly on the statement of this board that 'any" form of alcoholic liquor 
can cause drunkenness, if such a quantity is taken at once or within a short time, as 
will lead to the presence of the drug in the blood above a certain proportion, which in 
the case of the average healthy adult may be put provisionallv at from 0.15 to 0.2 per 
cent.' I have noted particularly that this limit is provisional. That means not 
definite, but subject to correction. I note in the second case that the statement is 
made for the average healthy adult. It is well known that it is impossible to stand- 
ardize a toxic substance even as to its lethal dose for the very obvious reason that 
different people vary greatly in their sensitiveness to toxic substances. The ' * average 
healthy adult" is an assumed individual who does not have anv real existence but 
is made up of as many people below the average as there are above the average. It 
follows, therefore, that one-naH the world are more sensitive to alcoholic intoxication 
than the average healthy adult. It is a well-known principle in science as well as in 
jurisprudence that what protects the average healthy adult does not apply in its 
protective qualities to the indi^ddual below the average. If 0.15 per cent of alcohol 
in the blood intoxicates the average healthy adult, one-half that amount or one- 
quarter that amount may easily intoxicate a more sensitive individual. 

7. The Supreme Court of the United States has construed the food law in a manner to 
protect the most sensitive. In its opinion on the Bleached Flour case (U. S. v. 625 
Sacks of Bleached Flour) it says: 

* * It is not required that the article of food containing added poisonous or other added 
deleterious inpedients must affect the public health, and it is not incumbent upon the 
Government, m order to make out a case, to establish that fact. The act has placed 
upon the Government the burden of establishing, in order to secure a verdict of con- 
demnation under this statute, that the added poisonous or deleterious substances must 
be such as may render such articles injurious to health. The word * may ' is here used 
in its ordinary and usual signification, there being nothing to show the intention of 
Confess to affix to it any other meaning. It is, says Webster, *an auxiliary verb, 
qualifying the meaning of another verb by expressing ability * * * contingency 
or liability, or poesibility or probability.' In thus describing the offense. Congress 
doubtless took into consideration that flour may be used in many ways — in breads 
cake, gravy, broth, etc., It may be consumed, when prepared as a food, by the strong 
and the weak, the old and the youn^, the well and the sick; and it is intended that if 
any flour, because of any added poisonous or other deleterious ingredient, may pos- 
sibly injure the health of any of these it shall come within the ban of the statute. 
If it can not by any possibility, where the facts are reasonably considered, injure the 
health of any consumer, such flour, though having a small addition of poisonous or 
deleterious ingredients, may not be condemned under the act." 

8. I have frequently been present on occasions when the drinking of German beer 
in Germany was indulged in. It is well known that German beer contains much less 
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alcohol than the ordinary American beer. The alcoholic content of German beer is 
not so very different from that of American beer containing 3.3 per cent of alcohol by 
volume. I have in my experience seen scores of students visibly intoxicated by 
drinking German beer over a period of from 6 to 12 hours. The fact that many other 
students^ drinking the same amount of beer for the same period, were not visibly 
intoxicated does not lessen the value of the observation that some were. 

9. As to the capacity of the human stomach, it i^ well known that it is always prac- 
cally full. As the content^ of the stomach disappear its walls contract. As the new 
matter is ingested the walls expand. There is generally room for one more stein. 
It is not the last drink that intoxicates in the usual meaning of the word, but also the 
furst and all intermediate drinks. I therefore am of the opinion that it is easily pos- 
sible for the human stomach to hold enough 3.3 per cent beer by volume to produce 
intoxication in many cases. 

10. I have read also the affidavit of John Marshall in the same case as above, in which 
he states that a percentage of alcohol in the blood ranging from 0. 134 to 0. 153 ^ ' produces 
the condition generally recognized as intoxication or drunkenness." If Dr. Marshall 
bases his conclusions upon the average healthy adult, sus evidently is the case, I regard 
his conclusions as unwarranted for the reason above stated. 

11. I desire also to call attention to the well-known fact that certain substances 
introduced into the alimentary canal are absorbed more quickly than others. Alcohol 
is one of the substances which is rapidly absorbed . The degree of dilution of the alcohol 
in such casQB does not prevent the selective absorption with a very considerable degree 
of rapidity of the alconolic content where it exists in states of extreme dilution. In 
a beer containing 3.3 per cent by volume of alcohol it is reasonable to suppose that the 
alcohol is absorbed with greater rapidity than the carbohydrate content of the beer, 
which is chiefly in the form of dextrine and requires a considerable degree of hydrol- 
ysis before it enters the circulation. 

12. Based upon these conclusions I am strongly of the opinion that a beverage con- 
taining dilute alcohol, such as beer with 3.3 per cent of alcohol, even if in moderate 
quantities it fails to produce intoxication in the average healthy adult, may and 
probably will produce serious intoxication in the man below the average. 

Harvey W. Wiley. 

State of Michigan, 

County of Ingham^ as: 

William Geagley being duly sworn deposes and says that he resides at 724 North 
Walnut Street, Lansing, Mich. ; that he is assistant analyst for the food and drug depart- 
ment for the State of Michigan, and has been connected with said department for six 
years; that he obtained a degree of B. S. in 1912 from the Michigan Agricultural College 
subsequent to which time he taught chemistry for one year. 

Deponent further says that he is able by analysis to determine the alcoholic content 
of liquids, and he further says that beer containing 3 per cent alcohol by volume is 
intoxicating. 

Deponent knows that such beer is intoxicating by reason of his many analysis 
conducted for criminal cases in this State, and he further knows such beer is intoxicat- 
ing by having tasted, sampled, and drunk the same, and that it has an intoxicating 
effect upon him personally. 

Further deponent says not. 

William Gbaolby. 



State op Michigan, 

County of Ingham^ M.- 
Abel R. Todd being duly sworn deposes and says that he resides at 817 West Lapeer 
Street, Lansing, Mich. ; that he is State analyst for the food and drug department for 
the State of Michigan; that he graduated from the University of Valparaiso with the 
degree of P. H. G. in 1910; that from the University of Michigan ne received the 
<iegree of P. H. C. in 1911 and a degree of B. S. in 1913; that he has been connected 
with the State food and drug department for the past eight years; that he is able to 
determine the alcohol by volume of any beer; that on many occasions he has analyzed 
beer which was found to contain 3 per cent alcohol by volume. 

Deponent further says that beer containing 3 per cent alcohol by volume is intoxicat- 
ing, as deponent well knows h'om various tests and examination made. As one such 
test deponent has drank beer containing 3 per cent alcohol by volume and knows 
personally from his individual experience that such beer is intoxicating. 
Further deponent says not. 

Abel R. Todd. 
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State op Maryland, 

Baltimore County, ss: 

Affidavit of Dr. Howard A. Kelly, for defendant, resisting motion of temporary 
injunction. 

Personally appeared before me, the undersigned, a notary public of the State of 
Maryland, Howard A. Kelly, who being duly sworn, acconiing to law, deposes and 
says: 

That he has been a physician and surgeon for 37 years last passed, 30 years of which 
time has been spent in tKe Johns Hopkins University and the Johns Hopkins Hospital, 
incorporated in the City of Baltimore, Md. 

That he has had repeated opportunity to observe the effects of larger and lesser 
quantities of alcohol liquors, and notes that the effects of alcohol are cumulative and 
not to be determined by per cent content of a given potable amount contained in a 
single, nor in two bottles of beer. That while one bottle of a low-grade beer may 
barely affect the higher nervous centers, the second and third bottles often greatly 
enhance this effect. 

That while the water passes off throuj^h the kidneys, the alcohol stays in the system 
to be burned and to affect the ner\^e cells. 

That he has noted that individual people vary enormously in their susceptibility 
to alcohol, and that the reason for drinlking the beverage is not the bitter nor tne malt, 
but to secure the sensible benumbing effect of the alcoholic drug and that the habitue 
will drink enough bottles until he secures this effect. 

That, therefore, if an average beer contains 4 jper cent alcohol (by weight), and if 
this is enough to produce the desired injurious eftects on the nervous system, he may" 
remain content, but if this is reduced to one-half strength, or 2 per cent of alcohol 
(by weight), he will then take two bottles and even more, to get the result. 

T also notice that those who are content at first with the milder effects are led, step 
by step, to take more as their nerves become habituated and call for increased amounts 
of alcohol. 

A half ounce of alcohol contained in the ordinary size bottle of 2} per cent beer 
(by weight) is far more than enough to disturb the bahince of judgment of an average, 
normal, sensitive person taken on an empty stomach. 

I consider no beer safe above one-half per cent of alcohol by volume, which would 
aiean about three-fourths of a teaspoonful of alcohol to an ordinary bottle of beer. 

Howard A. Kelly, M. D. 

American Medical Association, 

122 South Michigan Avenue, 

Chicago, April 22, 1919. 

Dr. Arthur Dean Bevan, president of the American Medical Association, upon 
being duly sworn makes the following statement: 

The question as to whether beer containing 2} per cent alcohol is intoxicating or 
not is not a matter of scientific medical opinion, but a matter of common knowledge 
and common sense. It is a matter of common knowledge that beer which has been 
heretofore sold in the United States, containing from 3^ to 4\ per cent alcohol, is defi- 
nitely intoxicating and that an individual can get (&unk on a limited number of 
bottles of such beer. If, for example, the ordinary individual became more or less 
intoxicated on half a dozen bottles of beer which contained from 3^ to 4^ per cent 
alcohol, it is a perfectly plain common-sense proposition that the same individual 
would become just as intoxicated by drinking instead of six say eight bottles of beer 
containing 2} per cent alcohol. There can be absolutely no doubt but that beer con- 
taining 2| per cent alcohol is an intoxicating beverage in that an individual can become 
drunk on the amount that is frequently consumed. 

Arthur Dean Bevan. 



Chicago Tribune, 

Health Department, 
Chicago, April 22, 1919. 

I was professor of pathology. University of Illinois medical school, for 16 years. 
I am now, and for 11 years have been, professor of sanitary science. Northwestern 
University medical school. I was commissioner of health of Chicago from 1907 until 
1911. 

It is my opinion that beer containing 2i per cent alcohol, by weight, is intoxicating. 

W. A. Evans.' 
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The State op Ohio, 

Delaware County^ 88 : 

On this 15th day of April, A. D. 1919, personally appeared before me, the under- 
signed, a notary public in and for said county and State, George O. Higley, who being^ 
by me duly sworn according to law, says he is professor of chemistry in Ohio Wesleyan 
University, having held this chair for 14 years: that previous to his election to his 
present position he was for 14 years a member of the chemical faculty of the University 
of Michigan; that in 1905 he received from the University of Michigan the degree of 
doctor oif philosophy, chemistry and physiology being his subjects. 

That he has made considerable study of the effect of poisons upon the human mind 
and body, making also numerous chemical analyses of baer and of the strong?r alco- 
holic liquors; and that he believes: 

First. That the drinking of beer containing 3 p°r cpnt of alcohol, by volume, often 
results in hilarious outbursts followed by surly b?havior. 

Second. That in the stage of this excitation often termed tho "jolly" condition, 
the drinker losss his self-control and oft3n his self-respect, his actions bccoming^ 
carel'^ss and even immoral. 

Third. That a larger dose of this same liquor may cause the subject to become 
quarrelsome. 

Fourth. That emotional manif stations of f ?ar, jealousy, and hatred may be aroused 
without caus^ so that crim?s are committ d. 

Fifth. That the subject who shows any of th^s? d parturcs from his normal con- 
dition is ''intoxicated" in the proper meaning of that term, although he docs not 
flta^er and is not "drunk" in the popular meaning of that trrm. 

Sixth. That he believes that a court may very proprly hold as intoxicating not 
only whisky, brandy, and gin, but also beer, even ii it contains alcohol to the amount 
of only 3 pr cent by volume. 

George O. Higley. 

• 

Personally appeared before me, the undersigned, notary public in and for the 
State of New York, Henry Carter, who. being dulv sworn, said that he is a member of 
the central control board (liquor traffic) of Great Britain. 

1. That said central control board, in making restrictive orders on the sale of intoxi- 
cating drinks in Britain, had to consider what were intoxicating drinks and nonintox- 
icating drinks. That board acted upon the definition of beer in section 52 of the 
finance act (1909-10) in determining this question. Said section of said act is as 
follows: 

"The expression 'beer' includes ale, porter, spruce beer, black beer, and any other 
description of beer, and any liquor which is made or sold as a description of beer or 
as a substitute for beer and which on analysis of a sample thereof at any time is found 
to contain more than 2 per cent of proof spirit." (Finance act, 1909-10.) 

"'Proof spirit' is composed of alcohol and water in about equal parts — 49.28 per 
cent alcohol, 50.72 per cent water (by weight)." 

Beer containing 2 per cent "proof spirit" equals approximately 1 per cent of abso- 
lute alcohol. This is the line of demarcation between intoxicating and nonintoxi- 
eating drinks, including beer, in Britain to-day. 

A liquor containing over 2 per cent "proof spirit" is taxed as intoxicating liquor, 
but if under 2 per cent "proof spirit" it is taxed as "table waters." 

That from his observation and baaed upon the information before the board, beer 
containing 2 per cent "proof spirit" is in fact an intoxicating liquor. 

Henry Carter. 



State of Massachusetts, 

County of Suffolk^ ss: 

Reid Hunt, being duly sworn, deposes and says: 

I reside in Boston and am professor of pharmacology in the medical department of 
Harvard University. I received the degree of. bachelor of arts in the Johns Hopkins 
University in 1891 and that of doctor of philosophy in 1896. I received the degree of 
doctor of medicine from the College of Physicians and Surgeons, Baltimore (University 
of Maryland), in 1896. I was an assistant in physiology at the College of Physicians 
and Surgeons, New York (Columbia University), 1896^1898, and associate professor 
of pharmacology at the Johns Hopkins Medical School, 1898-1904. I was professor 
and chief of the Division of Pharmacology of the Hygienic Laboratory of the United 
States Public Health Service, 190^1913. I was also a student at the University of 
Bonn, Germany, and a worker at Ehrlich's Laboratory at Frankfort. I have been 
engaged for more than 20 years in pharmacological work and in addition to the above- 
mentioned positions have acted as special expert for the Department of Agriculture* 



J 



PROHIBITING INTOXICATING BEVERAGES. 77 

T have long been interested in the physiological effects of alcohol and have done 
oonsiderabie experimental work on this subject. Some of this work has been pub- 
lished in American and Eiu-opean journals and I also prepared for the United States 
Public Health Service a bulletin entitled "Studies in Experimental Alcoholism," 
published in 1907. 

I was an official dele<?ate of the United States Government to the Twelfth Inter- 
national Congress on Alcohplism held in London, 1909. 

The experiments of mo3t value in showing the effects of small doses of alcohol upon 
man are, in my opinion, those of R. Dodge and F. G. Benedict. I am familiar with 
their work and have frequently discussed certain phases of it with the authors. These 
experimenters investigated the effects of doses of 30 and of 45 cubic centimeters of 
alcohol. The alcohol was administered in a solution of a cereal ''coffee" prepared 
from roast grain — a mixture differing from beer chiefly in its percentage of alcohol 
content. 

These doses fcorrespond approximately to the amount of alcohol contained in 1 liter 
and li litisTB of beer containing somewhat less than 2.75 per cent by weight of alcohol. 

The effects of these doses of alcohol upon human functions were studied by methods 
which permitted of accurate measurements and the exclusion of all subjective influ- 
ences and guesses as to the exact action of the nervous system of man was demon- 
stratable and measurably influenced (always in the direction of a depression) by 
single doses of 30 and of 45 cubic centimeters of alcohol. 

If by the term 'intoxicating liquor" is meant a liquor which contains suflicient 
alcohol to cause, when the liquor is taken, in amounts which are not imusually taken 
by men, distinct effects upon the nervous system, the effects being characteristic of 
and due to the contained alcohol, I am of the opinion that beer containing 2.74 per 
cent by weight of alcohol should be classed as an intoxicating beverage. 

As a type of the simplest nervous activities (of the spinal cord) Dodee and Benedict 
selected the patellar reflex or knee-jerk, the reflex long recognized by the medical 
profession as affording the best indication of the condition of the nervous system. 
Thirty cubic centimeters of alcohol delayed this reflex 10 per cent and diminished 
the extent (as determined by muscle thickening) by 46 per cent (pp. 33-54). 

As a type of reflex from a higher part of the nervous system the protecting lid reflex 
of the eye was selected. This was delayed by 7 per cent and the extent diminished 
by 19 per cent (pp. 56-71). 

As types of more complicated nervous reactions, those of the eye and speech organs 
were selected. These were delayed by 5 and 3 per cent (pp. 75-108). 

The speed and accuracy of eye movements and the reciprocal innervation of a 
finger were depressed 11 per cent by alcohol (pp. 146-185). 

The abilitv of the skin to respond to stimulation was aiminished 14 per cent (pp. 

134r-14^). 

The above nervous activities are such as are involved in quick, accurate as well as 
dangerous occupations; they were all influenced (unfavorably) by doses of 30 and 45 
cubic centimeters of alcohol. 

Reid Hunt. 



State of New York, 

County of New York^ ss: 

Personally appeared before me, the undersigned notary public in and for the State 
of New York, one R. S. Hammond, who, being duly sworn, says that he is a citizen 
of the Commonwealth of Sidney, Australia; that he represents officially the attorney 
general of the Commonwealth of Australia in recommending to the court the dis- 
position of intoxicated persons; that within the last six years in this capacity he has 
dealt with 43,421 intoxicated persons; that the effect of beer and other li<}uors varies 
in individual cases according to the habits, health, and physical condition of the 
drinker. Some persons become intoxicated on beer containing a small per cent of 
alcohol, while others will show no visible signs of intoxication in using the same kind 
of liquor in^ the same amount. Liquors containing 1} per cent of alcohol or more, 
considered intoxicating liquors in Australia under the law, while those below that 
standard are classed as nonintoxicating liquors. At least one-half of those arrested 
for intoxication were intoxicated on beer. Basing my' opinion upon my official ex- 
perience with these 43,421 intoxicated persons, I am convinced that many persons 
may become intoxicated on beer containing not more than IJ "per cent of alcohol ; that 
still others will become intoxicated on even a smaller percentage of alcohol in beer. 

Robert R. S. Hammond. 
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Senator Walsh. Have you a copy of the arguments submitted by 
Senator Root ? 

Mr. Wheeler. I have. I have all of the briefs filed in the case, 
and I have them bound together, and I will leave them here with the 
committee. . I have only this one set, so that may I ask to have them 
returned. , 

Senator Sterling. Very well. 

Mr. Wheeler. I feel sure, after looking over, first of all, the rea- 
sons why this definition is necessary m order to bring about law en- 
forcement, and then the Supreme Court decisions, which are authority 
for prohibiting even innocent acts which you have not prohibited 
here, in order to make prohibition effective, that you will reach the 
conclusion that there is power to adopt even a stronger definition of 
intoxicating liquors than there is in this measure. 

I am informed that the House has adopted that standard, one-half 
of 1 per cent. The definition in this bill (S. 2081) introduced by 
Senator Nelson is similar to that, with the exception that ''and'* is 
inserted at one point, which was left out in theirs, and certain liquors 
are especially named. (S. 2081) prohibits '^distilled, malt, vinous^ 
and fermented alcoholic liquors and liquids and preparations that 
contain as much as or more than one-half of 1 per cent alcohol,'^ and 
then it provides one other lunitation or rule for determining the 
evidence, which we find helpful in most of the States, namely, that 
when it gets to the trial of a case and the proof is presented to the 
court that alcoholic liquor has been sold for beverage purposes, it 
is prima facie evidence of violation of the law. Otherwise, you will 
find in some courts they lay down the rule that you must provide the 
absolute proof of the per cent, because it is a criminal proceeding. 

As the police judge said. at Atlanta, from the standpoint of en- 
forcement, it is impracticable to have a chemist near every glass of 
beer or every barrel of beer that is sold, and his opinion was that the 
per cent proposition was not an effective one. It is not effective unless 
you put in with it a provision as to what is a prima facie case. No 
one knows better than the manufacturer or the seller whether or not 
it is above the standard ; and when you prove alcoholic liquors were 
sold, he ought to be made then to prove that it is within the provisions 
of the law. 

I think those are the main changes in this law from the Volstead 
bill, which is now before the Judiciary Committee of the House, and 
which they will probably act upon in the near future. They have 
closed their hearmgs. 

The Judiciary Committee of the House adopted the following defi- 
nition: 

That the word "liquor" or the phrase "intoxicatingf liquor" used in the act shall 
be construed to include alcohol, brandy, whisky, rum, gin, beer, ale, porter, and wine, 
and in addition thereto any spirituous or vinous malt or fermented liquor, liquids, and 
compounds, whether medicated, proprietary, patented or not, and by whatever name 
called, containing one half of 1 per cent or more of alcohol by volume, which are 
potable or capable of being used as a beverage. 

Senator Sterling. What is the section in which that provision is 
found ? 

Mr. Wheeler. That is in the first section of S. 2081. 

Mr. Wheeler. In the third line, the word *'and'* is left out and 
^'or" is changed over to a place before '^fermented.'' The difference 
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that it makes in the meaning of the bill is this, that the House bill 
5549 as it was printed — I am not advised as to whether or not they 
have changed it in committee, but I suppose that they have left it 
that way-~3eaves out '' and," and then the one-half of 1 per cent would 
apply to distilled, malt, and vinous. This way it applies only to *'all 
alcoholic liquids and compounds, whether medicated, proprietary, 
patented or not, and by wnatever name called," containmg one-half 
of 1 per cent alcohol. 

Senator Walsh. That is right. 

Senator Sterling. So that if you put it that way, merely liquids? 
and compounds 

Mr. Wheeler. That contain one-half of 1 per cent by volume. 

Senator Sterling. Would be prohibited. 

Mr. Wheeleii. Under the Volstead bill. Under this one, S. 2081V 
it would prohibit all beverage liquors of one-half of 1 per cent alco- 
holic strength and certain other liquors specifically named, whether 
thev contam one-half of 1 per cent or not. 

Senator Sterling. Yes. 

Mr. Wheeler. When it comes to liquids and compoimds, and any 
of these other preparations, if it has one-half of 1 per cent in it of 
alcohol and can be used for beverage purposes, it also is prohibited. 
That is the difference. 

Senator Walsh. You want to leave that as it is here ? 

Mr. Wheeler. That is the form in which nearly all tKe State laws 
are. I will leave the copy here, and you will see that it conforms 
substantially to the State legislation on that. 

When you get out of the distilled, malt, and vinous liquors you get 
into that other zone of alcohoUc preparations, that is when they begin 
to apply the p^r cent; but they do not apply the per cent on the 
three main beverage liquids, that is, distilled, malt, and vinous. It 
would make it infinitely easier for the enforcement of the law if you 
followed the rule of the States on that point. 

Senator Walsh. This says ^* distilled, malt, spirituous, vinous, fer- 
mented, or alcoholic liquors. '* Both malt and vinous liquors are 
fermented alcoholic liquors, are they not ? 

Mr. Wheeler. Malt and vinous? 

Senator Walsh. Yes. 

Mr. Wheeler. I think that is true, but there are other fermented 
liquors that are not malt and vinous. The ^'fermented" does not 
aad much to that. 

Senator Walsh. That is what I think. 

Mr. Wheeler. I do not know why it was added, but I noticed it 
when it came back to the House committee. They usually use the 
words ^^ distilled, malt, and vinous,'^ because spirituous is distilled. 
The words '' spirituous '^ and ^ ^fermented'' do not add much to it. 

Senator Sterling. Is it your construction, then, that the sale of 
any distilled, malt, spirituous, v^inous, or other alcoholic liquor, and 
liquids and compounds, would be a violation of the law without ref- 
erence to any proof of the alcoholic contents to begin with, and that 
the burden then is upon the defendant in any given case to show 
that it was not intoxicating, or do you understand that the sale of 
any such liquor, without reference to alcoholic contents, is absolutely 
prohibited and there is no defense against it ? 

Mr. Wheeler. Distilled, malt, vinous, and fermented alcoholic 
liquor would be prohibited; that would be true. 
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When you start in from that point you would have to prove that 
there was more than one-half of 1 per cent by volume to bring it 
within the law. 

Senator Sterling. Have you thought whether soft drinks, as 
they are termed, would be included in that very comprehensive 
statement ? 

Mr, Wheeler. The '' alcoholic'' I think would go back to the 
^^ distilled, malt, spirituous, vinous, and fermented.'' The State 
definitions are prohibitive, whether there is alcohol in it* or not. 
That was the Poinsetta case and that was the Rochester tonic case. 
I think that it would be fairer to put in the law that it would have 
to be an alcohoUc. Uquor, because I do not think we have any par- 
ticular interest in prohibiting a soft drink that has^no alcohol in it. 
The reason they prohibited that beverage was because the legislature 
had come to the conclusion that the sale of that particular land of a 
malt liquor, although there was not any alcohol m it, prevented the 
enforcement of the prohibition law. But as to a matter of policy, 
of prohibiting a nonalcohoUc hquor, I can see no reason why it should 
be prohibited It may be pronibited from the standpoint of being 
a health law, if it is detrimental to the pubUc health. 

Senator Sterling. Would there be any harm in allowing the one- 
half of 1 per cent of alcohol to apply to all spirituous, vinous, malt, 
and distilled liquors ? 

Mr. Wheeler. Only this, the States found that where they per- 
mitted a malt Uquor with a certain per cent or proportion of alcohol, 
they used that as a place to keep the near-beer saloon open, and that 
it was the rendezvous whereby they kept up the old beer saloon, and 
it made the law difficult of eniorcement. From the standpoint of the 
harm in the beverage, it is no more harmful to sell one-half of 1 per 
cent of alcohol by volume of beer, than it is one-half of 1 per cent 
of any other alcohoUc liquor, because it is the alcohol that does the 
harm. It is only a question as to the eflPect it has on enforcement 
of the law, and that is the reason why the States have prohibited it. 
But if you do make the one-half of 1 per cent apply to all, then it is 
very important that you take the provision that is on page 126 of 
this bill, in line 24, that in aU prosecutions under this act the manufac- 
ture, sale, or disposition of an alcohoUc liquor for beverage purposes 
shall be deemed prima facie proof of violation of the act. That, 
then, would make the person who manufactured and sold an alcoholic 
Uquor prima facie liable. That does not apply to the soda fountain 
where they have a trace of alcohol in the soda water. It has never 
been considered an alcohoUc Uquor. An alcohoUc Uquor is one that 
has a substantial trace of alcohol in it as the base for the beverage. 
This other is simply a flavoring that is put into the soda water or 
these drinks that they seU at the soda fountains. If they put in an 
amount that would make it an intoxicating liquor and bring it under 
the definition of one-half of 1 per cent then it could be reached under 
another section of the law. 

Senator Walsh. I see no reason to complain about that provision 
anyway, even in the case of the soda water lountain, because we could 
easily conceive that they would be putting alcohol in the drink, and 
if there is alcohol in the drink the burden ought to be cast upon them, 
if they are charged with selling intoxicating liquors, to prove that 
there was not more than the one-half of 1 per cent. I apprehend 
there would be no oppression practiced with respect to that. 
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Mr. Whebleb. I think that would be true. 

Senator Walsh. But it seems to me this lan^age in section 1 is 
ver;^ much confused. To start out with, you nave to include any 
distilled, malt, spirituous, vinous, or fermented alcoholic liquor. 

Mr. Wheeler. Yes. 

Senator Walsh. That language, "or fermented alcoholic liquor,'' 
would imply that nothing that went before was fermented alcoholic 
liquor, and, of course, we Know that both vinous and malt liquor are 
fermented alcoholic liquors. You need the word "other'' in there, 
of course — "or other fermented alcoholic liquor"; but you can not 
use that very well, because the words "distilled" and "spirituous" 

S recede it, and neither distilled not spirituous is a fermented alcoholic 
quor. 

Mr. Wheeler. Would it clarify it at all, putting in the word " any ' ' 
after "or"? 

Senator Walsh. I do not think so, because that would imply that 
none of those theretofore mentioned were fermented alcoholic liquors. 
I would suggest that the language be something like this, " to include 
any distilled or spirituous or malt, vinous, or other fermented liquors." 

Mr. Wheeler, And then the word "and" ? 

Senator Walsh. And then, "and liquids and compounds." 

Mr. Wheeler. Let me have that again. Senator. 

Senator Walsh. The composition is not very good. I would make 
it read, " any distilled or spirituous or malt, vinous, or other fermented 
alcoholic liquor." 

Senator Sterling. Why not make a little further change. Senator 
Walsh, and use "distilled, spirituous, vinous, or malt or other fer- 
mented alcoholic liquor" ? 

The language "or fermented alcoholic liquor," would rather qual- 
ify, in a way, the word "malt." 

Mr, Wheeler. The legislature in Illinois has just passed a code 
defining that term, in this way: 

''Intoxicating liquor" shall include alcohol and all distilled, spirituous, vinousi 
fermented, or malt liquors and all alcoholic liquids and compounds, whether, proprie- 
tary, patented, or not, which are potable or capable of being used as a beverage and 
which contain more than one-half of 1 per cent oy volume of alcohol. 

They say "distilled, spirituous, vinous, fermented, or malt," and 
then, "and all alcoholic liquids and compounds, whether proprietary 
patented, or not," etc. 

The definition of Idaho is as follows: 

The words "intoxicating liquors" as used in this act shall be deemed and construed 
to include spirituous, vinous, malt, and fermented liquors, and all mixtures and prepa- 
rations thereof, including bitters and other drinks that may be used as a beverage and 
produce intoxication. 

Senator Walsh. Those are all subject to the criticism I make. 

Mr. Wheeler. I see that they are. I think that your language 
would make that a little clearer! It is quite possible, Senator, that 
that language was used because so many oi the State laws have used it. 

Senator Walsh. Yes; apparently it was copied without thought 
of that. 

Mr. Wheeler. And because of the fact that courts have construed 
these laws, it was thought that it might have some weight in deter- 
mining construction. 

123873— 19— PT 1 6 
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Senator Walsh. What I am afraid of is that if you leave it in 
that way some court will sav, and say with some degree of plausi- 
bility, ^^This refers to distilled liquor, and it refers to spirituous 
liquor; and there can be no question about those '' 

Mr. Wheeler. Yes. 

Senator Walsh (continuing). '^Then it refers to malt liquor and 
it refers to vinous liquor, and then it refers to fermented alcoholic 
liquor. Now, the malt and vinous liquor heretofore referred to 
must be some kind of liquor other than fermented alcoholic liquor." 

Mr. Wheeler. Oh, I see. Well, if there is any danger of that, 
those words should be changed around, and j)ut the distilled and 
spirituous together, and then take malt and vinous and fermented 
and put that into one group. 

Senator Walsh. '^And other fermented." 

Mr. Wheeler. Yes, '^and other fermented"; and then go ahead 
with the rest of it. I think that would clarify it; put the word 
''spirituous" back with ''distilled." 

Senator Walsh. And then you would move the word "or" back 
of the word "malt." 

Mr. Wheeler. "Or malt, vinous and fermented alcoholic liquors." 

Senator Sterling. "Or other fermented alcoholic." 

Mr. Wheeler. Yes. 

Would it be of any service to the committee— for I do not think 
it is necessary to take the time to go through it — to take each of 
these sections and leave with the conunittee for the record the pre- 
cedents we have in the State laws ? They have in many cases nearly 
the same kind of legislation. I can leave here with the committee 
this book which up to a year and a half ago contained all these pro- 
hibition laws so that if you wanted to turn to them on these other 
subject matters, you would have them at hand. 

Senator Sterling. They may be serviceable, and I surest that 
you leave them with the committee. 

Mr. Wheeler. Very well; and I will leave also these references 
to these other sections of the law. I just want to say this in con- 
clusion, that there is a tremendous mterest now over the whole 
country as to the kind of a code that is going to be adopted. The 
eflFort IS being made in some of the States to try and adopt a local 
code that wilTpermit that which the Federal constitution was intended 
to prohibit and which we believe the Federal code should prohibit, 
and the sooner that the standard can be set as members of State 
legislatures have said to me as I have appeared before them urging 
the adoption of an eflFective code, that it will help the cause of law 
and order over the whole country. The one thing that needs to be 
emphasized at this time is as to whether the Constitution is going to 
be sustained and the laws enacted imder it are going to be enforced. 
If the brewers can prevent the enforcement of the eighteenth amend- 
ment by securing the adoption of legislation which will make it 
practically inoperative, it is going to lead to all kinds of lawlessness 
and confusion and disorder m this country, and we hope that the 
committee, at the earliest possible moment, will report out a bill 
that will be workable and wDl carry out the main purpose as pro- 
vided in the eighteenth amendment. 

I submit herewith for the record, references to and precedents for 
the several sections of S. 2081, which is the second law enforcement 
code introduced by Senator Nelson. 
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Prohibition Commissioner (Sec. 3). 

The unit of the Government that enacts a prohibition law must assume responsi- 
bility for its enforcement. Experience in the States proves that this can l)e best 
accomplished by having a prohibition or law enforcement commissioner. Virginia, 
West Virginia, Michi^n, South Dakota, New Hampshire, Wyoming, and other States 
have such officers. The Federal Government adopts the same plan in enforcing its 
revenue laws and provides for a Commissioner of Internal Revenue. The Commis- 
sioner of Indian Affairs is given $100,000 annually to enforce the prohibition laws in 
Indian Territory. The lawlessness of the liquor traffic makes this plan for law en- 
forcement necessary. The enforcement of national prohibition will be attended 
with many difficulties and a force of Federal officers who make this work a specialty 
is essential. In some places local officers will be hostile to prohibition, and without 
help from the outside the law will be a dead letter. The commissioner will not relieve 
any State or Federal officer from the responsibility of enforcing the law, but will be 
on duty to see to it that the law is enforced where the regular officers do not do their 
duty or where timid or uninformed officers need help in law enforcement work. If 
there is any part of this Nation so lacking in patriotism that it will defy the law, the 
Federal Government must provide the power to enforce the law. A patriotic com- 
munity will not exert any choice in obeying the law. It will obey the law until it 
is repealed or modified by orderly and legal processes. 

Either the Justice Department or the Treasury Department should have this 
responsibility. 

The following testimony from officials in the States shows that a State prohibition 
commissioner is not onlv helpful but by many is considered essential for bringing 
about the enforcement of the law. 

The Hon. Merlin Wiley, member of the House of Representatives of Michigan, 
writes under date of January 6, 1919: 

''The experience of the last two years has shown that the placing of the enforcement 
of this law in the hands of a State official, rather than leaving it wholly to the local 
officials, is by far the most effective method. Sentiment in Michigan is practically 
unanimous on this point.'' 

Lieut. Gov. Luren D. Dickinson, of Michigan, writes under date of January 10, 
1919: 

''Looking at the matter from the standpoint of enforcement and the good results 
in the State at large, I am convinced the department is proving a success." 

Attorney General Oscar Young, of New Hampshire, writes under date of February 
27, 1919: 

"The offenses asainst the liquor laws are somewhat in a class b)^ themselves. 

"It is obvious that the attorney general's department can not give the necessary 
attention and have time for anything else. The local officers in- too many instances 
are subject to local influences, and are many times unable to cope with the situation 
in their own jurisdiction, because of the fact that they are known to the offenders, 
with the result that the moment that they become active, the offenders get informa- 
tion in regard to such activities and 'cover up.' 

"The methods of our State enforcement officer have been very satisfactory. His 
office is available for the lodging of complaints, and also is the source of information 
for local officers. The centralization of complaints oftentimes discloses similarity of 
offenses which at once leads to the conclusion that the same offender or the same 
system is operating in several localities. I most certainly regard this feature of the 
law as almost essential to its proper and satisfaictory enforcement." 

Mr. R. H. L. Chichester, judge fifteenth judicial circuit of Virginia, writes, under 
date of April 10, 1919: 

"My experience in Virginia has led me to believe three thin^ are necessary: 

"1. The enactment of a clear-cut, easily understood prohibition act. 

"2. The establishment of a special department of Government to enforce the act. 

"(a) This department should have at its head a man who is heartily in s^pipathy 
with the law. He should be a man of exceptional executive ability and one in whom 
the people have confidence. 

" (&) He should be sufficiently supplied wirh funds to carry on his work, and espec- 
ially to employ the proper sort of inspectors or special officers to run violators of the 
law to earth." 

Mr. A. L. Sherin, city attorney of Watertown, S. Dak., writes, under date of April 36, 
1919: 

"South Dakota has a prohibition commiasioner, and in my judgment is one of the 
most important features of the prohibition law. There arc a great many occasions 
when the regular officers do not feel inclined to prosecute certain individuals for 
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violation of the prohibition law and the State officer is called in and the matter is 
very quickly disposed of, and it puts all of the people upon a satisfactory footing. 
The prohibition law in South Dakota has now been in force for over two years and 
we are having splendid results. As city attorney of W«,tertown, I have had occasion 
to call upon the prohibition commissioner, or State sheriff as we call him, on a number 
of occasions and nave been in close touch with him and his deputies, and I am satisfied 
that it is the only way to enforce the law regarding the sale of intoxicating liquors." 

Mr. F. J. Parker, State's attomev of South Dakota, writes as follows un&er date of 
April 19, 1919: 

'* I beg to advise you that it is my opinion that one of the greatest and most efficient 
strokes that our legislature ever made against the traffic in liquor was accomplished 
when they created the State sheriff for the purpose of seeing that the liquor laws were 
properly and speedily executed. This has proved very beneficent to the State in 
many ways. For instance, under the old law, local authorities could practically 
ignore the enforcement of the law that proved repugnant to either the local officer 
or to any influential citizen, but now tne State sheriff and his force may slip into 
the community quietly, secure the evidence of the violation of the law, and he has 
no alternative of an official to execute his duty." 

Mr. C. C. Caldwell, ex-attorney general of the State of South Dakota, writes as 
follows under date of April 22, 1919: 

"I feel like just sa^dng this in addition, that I do not believe that any prohibition 
law would be a success in any State without some State official charged with the 
duty and responsibility of enforcing it. The law itself must be rigid and then there 
must be adequate means for its enforcement, and the official to enforce the law must 
be removed from local influences. Prohibition in this State has been, in my opinion, 
and 1 think in the opinion of 90 per cent of our people, a splendid success. Our people 
are much better pleased with prohibition than we who advocated it ever dared to 
hope that they would be. The success of our law has been due to two things — first, 
it has teeth in it; and secondly, provision is made for a State officer to enforce it." 

These indorsements could be multiplied by the thousands from every State where 
the prohibition or law enforcement conmiissioner has been appointed with adequate 
power to enforce the law. 

The prohibition commissioner is authorized and obligated to report all violations 
of law to the proper law-enforcement officials. There will be places where the officials 
will not prosecute the law violators aggressively or where they will fail to do their duty. 
In such cases the conunissioner may make the complaint in the proper court and take 
charge of the prosecution. There is no reason why the law should be openly violated 
because some local officer refuses to do the work for which he was elected or appointed . 
There will probably be but few and possibly no cases where the commissioner may 
feel the necessity of having to start the case in any other way than through the regular 
officers of the law, but if the necessity arises provision must be made for it. In enacting 
these laws in the States, however, this power is given to these officers and sometimes 
to private citizens to institute proceedings where th6 regular officers have not been 
willing to prosecute these cases diligently. (See sec. 20, W. Va. law; sec. 14, Wash, 
law; sec. 21, Ind. law, etc.) 

Prohibition op Manufacture, Sale, Etc. (Sec. 4). 

^'This section prohibits the manufacture, sale, transportation, and other acts by 
which intoxicating liquors are secured for beverage purposes. The reason for includ- 
ing the prohibition of possession of liquor except in certain cases for beverage pur- 
poses is based on the experience in tne States. It is the most effective clause to 
oring about law enforcement. As long as individuals are permitted to possess intoxi- 
cating liquors for beverage purposes, officers of the law are constantly embarrassed 
in their efforts to enforce the law. It is dways a question whether or not the indi- 
vidual has the liquor leeally or otherwise. Wnile concession is made to persons who 
have liquor in a bona fide residence at the time the law goes into effect, if the law is 
to be enforced and the Nation is to be made really dry, prohibition of possession of 
liquors for beverage purposes is essential. 

*The provision exempting a home from the prohibition of the possession of liquor 
should be limited as to time or the amount of hquor possessed. The time should not 
be longer than January, 1921, if the amount is not fixed. To place no limit on either 
time or amount would make it possible to legally store enough liquor in the home to 
supply the occupants for a lifetime. This is not consistent with the purpose of this 
l^islation. 

'*The following States have prohibited the possession of intoxicating liquors for 
beverage purposes: Idaho, Washington, Arizona, Georgia, Kansas, Michigan, (law 
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enacted recently)^ North Dakota, Oregon, and Utah. The reason for it was well 
stated by Justice McReynolds in the case cited supra (245 U. S., 304), in which he 
said that the notorious difficulties always attendant upon efforts to suppress traffic 
in liquors furnish a reason for the enactment and the sustaining of such laws. The 
stzongest weapon that Congress can put into the hands of faithful law-enforcement 
officials will be a provision in this enforcement code to prohibit the possession of intoxi- 
cating liquors for beverage purposes except as specifically provided for in the act. 

Exceptions in the Act (Sec. 5). 

This section provides for the general exceptions to a prohibition law for the manu- 
facture and dismbution of alcoholic liquids used for Icsgitimate purposes. The excep- 
tions to a prohibition law have been called the loopholes provided by the legislative 
bodies to nullify the act. There is no intention in this act to prohibit the sale and use 
of alcohol for nonbeverage purposes or wine for sacramental purposes, but experience 
in the States shows that it is necessary to guard these exceptions with great care. 

How Determine What is "Capable op Being Used as a Beverage" (Sec 6). 

This section was inserted at the request of those who deal in alcoholic preparations. 
It was pointed out that dealers as well as officers of the law would have no definite 
standard for determining what preparations were capable of being used as a beverage. 
In order to meet the objection, this section gives the commissioner power to list the 
alcoholic preparation if he has good reason to believe that it is capable of being used 
as a beverage and is bein^ used as a beverage. If the manufacturer considers his 
decision arbitrary, he is given an opportunity to review the finding in the court. 
This will possibly cause delay, and the only way to safeguard against long-drawn-out 
hearings is to prevent the sale and manufacture of such preparations while this ques- 
tion is being settled in the court. Those who are affected most by this section agree 
that the procedure outlined safeguards sufficiently their interests. 

How Alcohol and Wine May be Sold (Sec. 7). 

This section provides how alcohol for nonbeverage purposes and wine for sacra- 
mental purposes may be sold. This section continues Bubstantiall>r the present 
system of tne Federal Government, which applies especially in prohibition terri- 
tory. Under Treasury decisions 2788 it is unlawful for a pharmacist to sell alcohol 
in quantities more than a pint unless it is medicated so as to be unfit for beverage 
purposes. Persons who desire to purchase alcohol in quantities of more than one 
pint must secure a permit and give a bond that they will use such alcohol only for 
permitted purposes. Section 7 permits persons to secure the alcohol or wine under 
these regulations until they expire, but requires that the system be made uniform 
by December 21, 1920. It provides also that physicians who are to prescribe alcohol 
shall secure a permit from tne commissioner or other officer of prescriptions issued, 
and keep a record. This plan will' hold in check physicians who are inclined to issue 
prescriptions for beverage purposes. It may be a slight burden upon the regular 

Ehysician who will not violate the law. Every law, however, places some extra 
urden upon law-abiding citizens in order to reach the person inclined toward law- 
lessness. South Dakota (sec. 39) and other States require physicians to take out 
permits if they prescribe alcoholic compounds. The Federal Government makes 
the following requirement of physicians and others who use alcohol (Treasury Decision 
2788, sec. 8) : 

* * (8) All persons, firms, or corporations (except distillers and proprietors of bonded 
warehousesj bonded wineries, and bonded storerooms making deliveries in the orig- 
inal tax-paid packages, who are already required to give bonds) desiring to use or 
sell distilled spirits or wines for other than beverage purposes, will be required, 
first, to qualify therefor by filing with the collector of the aistnct in which the business 
is to be conducted an application, in duplicate, for a permit, and a bond, in duplicate, 
to be approved by the collector of the district" * * * 

(Beer, ale, porter, etc., are not recognized as suitable for nonbeverage purposes.) 
**(fc) Any pnysician or other person desiring to purchase or use such attenuations, 
potencies, or dilutions or the nonbeverage alcohol for making the same, must like- 
wise qualify by filing bond and obtaining permit, except that a homeopathic phy- 
sician or any other person may obtain from the pharmacist not exceeding 2 drachms 
of any attenuation, potency, or dilution at any one time without filing bond and ob- 
taining a permit. A physician may dispense these attenuations, potencies, or 
dilutions in quantities ordinarily prescribed to patients, and such patients need not 
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file bonds or hold permits. Homeopathci physicians and pharmacists who are un- 
willing to take out permits and give the required bonds, may, prior to June 30, 1919, 
purchase and use beverage spirits produced from materials fermented prior to 11 
o'clockp. m., September 8, 1917, and tax paid at the beverage rate. 

" (i) Tne ruling contained herein as to the use and sale and the right to manufacture 
such dilutions, potencies, or attenuations places the homeopathic pharmacist or phy- 
sician and user of the dilutions, potencies, or attenuations in practically the same 
position as pharmacists and physcians of other schools. Any person mclaiing the 
right to use nonbeverage alcohol must establish his ri^ht by complying with the 
laws pertaining to the same and the reflations issued in pursuance thereof. 

"0; If it should appear on proper showing made at any time that the party to whom 
a permit has been issued has willfully violated any of the provisions of the law or 
regulations relating to the using or haiidling of such spirits or wines, it shall be mt 
duty of the collector to recall and cancel the permit and report the facts to the Cohe 
missioner of Internal Revenue with his recommendations in the premises." 

How Physician May Prescribe (Sec. 8). 

This section includes the usual provisions in State laws requiring the physician 
who issues the prescription to be in active practice, to make a physical examination 
of the person to whom alcohol is prescribed, and limit the amount of alcohol that may 
be prescribed. It is a good safeguard also to prevent a doctor from being interested 
in a pharmacy in which liquor prescriptions are filled. In many places this com- 
bination has resulted in gross violations of the law. The best possible check upon a 
physician inclined to break the law is to make it possible for the taking away of his 
permit to issue these prescriptions for alcohol. The second time he violates the law 
his permit should be revoked. The following States have laws which require the 
physician to make a physical examination of the person to whom the alcoholic com- 
pound is prescribed and limit the amount to be prescribed: South Dakota (sec. 40), 
Delaware (sec. 14), South Carolina (sec. 897), Virffinia (sec. 8), New Hampshire (sec. 
17), Illinois (sees. 9-12 of 1919 act), District of Columbia (sec. 3), etc. 

Printed Forms (Sec 9). 

This section provides that the commissioner shall prepare the blank forms of affi- 
davits and other records. There should be uniformity and they should be printed 
at cost. It will prevent the misuse of these blanks and give a chance to check up 
upon those who are selling alcohol illegally. The usual provision is inserted requiring 
the stub to be returned to the commissioner when the affidavits and prescriptions 
are used and at least once eveiy four months. Experience in the States where the 
commissioner prepares the affidavits and blank forms is a complete justification of 
this provision. See laws of South Dakota (sec. 63), North Dakota (sec. 9361), Wash- 
ington (sec. 17c). 

How Permit Revoked (Sec 10). 

This section provides the means for filing charges against a pharmacist and for the 
revocation of his permit if he is violating the law. The procedure varies in the States 
for the revocation of the permit. In most of the States, however, the permit may be 
revoked by the granting power. A regular court procedure is too cumbersome and 
delays prompt action in the enforcement of the law. This same policy has been 
followed, out in practically all of the license laws whereby the license was revoked 
by the license-granting power. See laws of South Dakota (sec. 39), Virginia (sec. 36), 
iftaii (sec. 31), Idaho (sec. 20), Illinois (sec. 10, 1919, Enforcement Code). 

Must Keep Record of Sales (Sec 11). 

The prohibition laws of the States and of the District of Columbia require the keep- 
ing of records, and it has been found essential in order to prevent a drug store and other 
places where alcohol and wine are sold from becoming substitutes for liquor shops. 
The following States and others require druggists to keep records: Alaska (sec. 5a), 
Colorado (sec. 18), Indiana (sec 11), Iowa (sec 2386), Michigan (sec 13), Mississippi 
(sec. 3), Montana (sec 28), Nebraska (sees. 17-18), North Dakota (sec 9360), Oregon 
(sec 66), South Carolina (sees. 802-803), South Dakota (sec 24), Virginia (sec 9). 
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Manupaotuebe Must Keep Recoed (Sec. 12). 

This section lindts tke sale of liquor by wholesale druggists except to persons who 
have permits to purchase in siuch quantities. The prohibition laws of the States and 
of the District of Columbia require a record, and it nas been found essential in order 
to prevent a drug store from becoming a substitute for a liquor shop. The following 
States and others require druggists to keep records: Alaska (sec. 5a), Colorado (sec. 
18), Indiana (sec. 11), Iowa (sec. 2386)^ Michigan (sec. 13), Mississippi (sec. 3), Mon- 
tana (sec. 28), Nebraska (sees. 17-18), North Dakota (sec. 9360), Oregon (sec. 66), 
South Carolina (sees. 802-803), South Dakota (sec. 24), Virginia (sec. 9). 

Label by Manufactueee (Sec. 13.) 

This section requires labeling all liquors by manufacturers. It furnishes an easy 
method for officers to ascertain whether containers of liquors. are illegally or legally 
shipped. If the container is properl]^ labeled and it contains liquor the officer will 
not interfere. If there is no law requiring the label, the efficient officer is constantly 
in doubt as to how far he should go in examining suspicious packl^B^es. Labeling 
works to the benefit of the dealer who handles liquor legally and also aids the officer. 
(See citations under sec. 30.) 

Caeeiee, Peemit, Recoeo, Affidavits (Sec. 14.) 

This section requires every common carrier to take out a permit before it transports 
alcohol or wine and also keep a record of shipments. In some instances, express com- 
panies and railroad agents are conniving with lawbreakers in the transportation of 
liquor. This section will reach this class of offenders. The permit svstem has not 
been applied to interstate carriers heretofore for the reason that part of the States were 
wet ana part dry. The State would not be authorized to make such requirement of 
the carrier and the Federal Government was unwilling to impose this condition, as 
part of the States legalized the sale. The same reasons wnich justify the permit system 
tor the druggist are equally tenable in requiring interstate earners to procure the 
permit. In many sections of the country agents of railroad a^d express companies 
are conniving with bootleggers and law violators in securing liquor through the inter- 
state carrier. This provision will make common carriers more careful of their agent's 
conduct and at the same time safeguard the pubUc. If a common carrier permits 
these violations its right to transport liquor will be taken from it. 

It provides also how carriers may deliver liquor to persons. Unless some such 
provision as this is included, if there is any place in the United States where liquor 
IS made in violation of the law, it will be transported to bootleggers in other sections 
of Hie country. Section 17 provides the usual fortn of affidavit and record of the 
consignee, and also requires that the affidavit of the consignee shall be attached to 
the bottom of the record made by the carrier. The following are a few of the States 
which require the common carriers to keep a record of their shipments. Some are 
similar to the proposed bill. Iowa (sec. 2421 B, Code 1915). Idaho (sec. 8). Maine 
(sec. 55, 1917). Greorgia (sec. 13). 

Unlawful to Deceive Caeeiee (Sec. 15). 

This section is some protection to the common carriers who may be imposed upon 
by persons who will offer for shipment packages containing lic^uor and not give 
give tiieir correct contents. There can be no vahd objection to this. 

Unlawftjl foe Consignee oe Caeeiee to Receive Package Labeled With 

False Statement (Sec 16). 

The reason for such a section is too manifest to require any argument or authority. 

Switching Names to Get Liquoe (Sec 17). 

This section is aimed at the evil of switching names in receiving liquor from com- 
mon carriers. Similar laws may be found in the following States: Georgia (sec. 4), 
antiahipping law; Indiana (sec. 30); Kansas (sec. 37); Michigan (sees. 4 and 6); 
Montana (sec. 24); North Carolina (sec. 5); South Dakota (sec. 42\ 
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Advertising (Sbcs. 18-20). 

This section prevents liquor advertisements, and also prevents newsjjapers from 
printing statements concemino: the liquor traffic for which they are paid, without 
labeling them advertising. This prevents secret propaganda for beer and other 
liquors under the guise of food products, temperance, etc. The following States 
have antiliquor advertising laws: District of Columbia (sec. 9), Alabama (sec. 1, 
act Feb. 10, 1915), Arizona (sec. 3), Colorado (sec. 3), Florida (sec. 1, act approved 
May 1, 1917), Georgia antiadvertising law, Idaho antiadvertising law, Maine (sec. 1), 
Mississippi antiliquor advertising laws (sec. 1-4), Nebraska (sec. 8), North Dakota 
(ch. 185, sec. 1"*, Oklahoma antiadvertising law (sec. 1), South Dakota (sec. 11), 
Utah (sec. 22), Virginia (sec. 19); see 104, Maine, 288, 20 L. R. A. 495. The courts 
uniformly sustain such provisions. 

Salb OB Possession of Tablets, Rbceifts, Etc. (Sec. 19). 

This section covers the various compounds, foimulas, and tablets which are now- 
being used for mating beer and other liquors. Ccmparatively few State laws have 
this section, because this subteifu]^ has only been used within the last two or three 
years. Many of the new prohibition laws are including the prohibition of these 
sdiemes. See Delaware (sec. 16), South Dakota (sec. 75), Illinois. 

The following is a sample advertising recipe for making liquors: 

** cooper's XX CENTIJRT BOOK OF KNOWLEDGE. 

''This book contains many new and valuable formulas, recipes, and trade secrets 
never before published in a book of this kind. Tried and testea recipes and formulas 
worth hundreds of dollars to anyone wise enough to properly use the information — 
all for the small sum of $1. 

"Clear, concise instructions how to make your own liquors and beverages in your 
own home without expensive equipment. 

**No catch-penny dope in this work, but honest, trustworthy information telling 
you to make just what you want. Every article made according to these instructions 
guaranteed Dure and wholesome. Gret this wonderful book. Order your copy now. 

"knowledge is power. 

"The compiler of this book has spent 30 years in gathering the formulas, recipes, 
and trade secrets which it contains, and in offering it to the public feels sure it will 
be appreciated by all at this tim^. You will find here valuable formulas, recipes, 
and trade secrets from China, Japan, Spain, Mexico, and many other parts of* the world, 
all in one small handy and useful volume. 

"Due to the enormous sale this book will enjoy we are enabled to offer it to you at 
the small cost of $1. Don't wait; order your copy now — to-day. You may not be 
able to get it later on. 

"cooper remedy CO., DAYTON, OHIO. 



"Don't read what is under this unless you can keep a secret. 

"This book contains instructions tiow to make a small still. How to distill good 
whisky from materials to be had anywhere at an expense of 50 to 75 cents a gallon. 
How to brew as good beer and ale as you ever drank. How to make rye and Bourbon 
whisky, wine of all kinds, and fancy' drinks, as well as many more valuable formulas 
and trade secrets. 

"The author of this book spent five years among the mountaineers of Kentucky, 
Virginia, and Tennessee. Get wise, this is your chance. 

["Order Blank.] 

"Cooper Remedy Co., Dayton^ Ohio. 

"Gentlemen: Please find inclosed $1, for which send me by return mail one copy 
of Cooper's XX Centurv Book of Knowledge, price $1 per copy. On receipt of thi 
book Thereby agree an<l obligate mjrself, to the best of my abilitjr, to keep secret any 
and all information contained in this book, and faithfully promise not to show tiiis 
book to any person whomsoever and to use the knowledge only for the benefit of myself 
and immediate family." 
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Hotel Ehplotees (Sec. 21). 

There is a special reason why this section should be included. The propaganda 
sent out by the hotel men's association indicates that certain of these hotel keepers 
intend to violate the law. One of the plans used by hotel proprietors is to operate 
through elevator boys and bell boys. Virginia law (sec. 51D) and others h^p tO' 
prevent this. 

Drinking Liquor in Public Places (Sec. 22). 

This section is found in many of the State laws and prevents the drinking of liauor 
in alleyways and on public conveyances. It has been found helpful to give conauc- 
tors and those in charge of conveyances power to arrest persons intoxicated and turn 
them over to the regular officers. Similar provisions are found in the laws of Alabamai 
(sec. 27), Iowa (sec. 2461-f) (code 1913), Nebraska (sec. 6), Tennessee (ch. 564, 
sees. 1 and 2), Virginia (sec. 37), etc. See State v. Brown (167 N. W., 400). 

Civil Damage Act (Sec 23). 

This is the usual civil damage section to give the right of acticm against any perBon- 
selling liquor under conditions named. This section, of course, is more enective* 
under a license system than under a prohibition system, but it has proven helpful 
even under a pronibition law where druggists were inclined to sell to haoitual drinkenp 
on prescription. This section is of course more effective in States that are wet or 
partly under the license system. It serves a good purpose, however, in giving pro- 
tection to those who are dependent upon drinkers even in dry territories where the^ 
law is violated. The following are a few of the States having such laws: Colorado 
(sec. 19}, Iowa (code 1897) (sec. 2418), Kansas (sec. 10), Montana (sec. 30), Nebraska 
(sec. 52), New Hampshire (sec. 35), North Dakota (sec. 9376), South Dakota (sec. 80). 

Liquor Nuisance (Sec. 24). 

This section provides that all places where liquor is sold or kept in violation of 
the war prohibition act shall be decreed common nuisance and provides a penalty 
therefor. The defining of such places as a common nuisance is found in practically 
all of the prohibition laws in the States and in the recent Federal acts. Section 19 
of the Alaskan prohibition act, adopted by Congress in 1917, provides that all houses, 
etc., where liquor is sold in violation of law shall be deemed common public nuisance, 
and the maintaining of such nuisance shall be deemed misdemenaors. To provide 
that places where speak-easies are operated are nuisances makes property owners 
who may be liable for the fines more careful as to the character of the tenants. This 
bill provides that if. the owner has knowledge of such illegal sale or "negligently 
suffered the same, his property may be liable for a fine." In some States the prop- 
erty is made liable for the fines, without any reference to knowledge on the part of 
the owner, but this in many instances works a hardship, and it was not deemed best 
to put such a provision in this measure. The following State laws have similar pro- 
visions: Alabama (sec. 19), Georgia (sec. 4), Indiana (sec. 20), Iowa (sec. 2405, (Cfode 
1915)); Kansas (sees. 27, 28), Maine (ch. 23, sec. 1), Michigan (sec. 1), nuisance act, 
Montana (sec. 2), North Dakota (sec. 9373), Oregon (sees. 15, 16), South Dakota 
(sec. 67), Tennessee (ch. 2, sec. 7), Virgima (sec. 31), Washington (sec. 5), West 
Virginia (sec. 14). 

Statutes which declare that places where intoxicating liquors are illegally manu- 
factured or sold shall be considered nuisances and which provide for their abatement 
and for the punishment of the persons manufacturing them, have been uniformly 
upheld as not being in violation of any Federal or State constitutional provision. 
These statutes are not objectionable as depriving the parties of property without due 
process of law, nor as denying to the defendant the right of trial by jury, nor as abridg- 
ing or restricting the liberties or immunities of citizens of the United States. Am. 
& Eng. Ency. of Law, 2d ed., pp. 220-221; see Kidd v. Pearson (128 U. S., 1); Ellen- 
becker v. Plymouth County (139 U. S., 31); Mugler v. Kansas (123 U. S., 623); Schmidt 
V. Cobb (119 U. S., 286); Douelas v. State (72 Ind., 385); Com. v, Howe (13 Grey 
(Mass.) 26); Craig v. Wethmueller (78 Iowa, 598); State v. Jordon (72 Iowa, 377). 

Bootlegger (Sec 25). 

This section is aimed at the bootlegger and provides that the injunction clause may 
be applied to such offender. This provision has been tried out in Iowa and many 
other States and found to be very effective. The following States have laws defining 
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the word "bootlegger": Iowa (sec. 2461 (Code 1915) ), South Dakota Csec. 66), Arizona 
(sec. 3), Colorado (sec. 5), Nebraska Csec. 3), North Dakota (sec. 1 (law-enforcement 
act 1915) ), Tennessee (ch. 5, sees. 1-2). It includes the provision to prevent the 
soliciting of orders for liquor. The following States have laws against soliciting orders 
for liquor: Alabama (sec. 17), Arkansas (sees. 10, 6033), Colorado (sec. 4), Georgia 
antiadvertising (sec. 2), Maine (sec. 19), Michigan (sec. 8), Nebraska (sec. 7), New 
Hampshire (sec. 23), North Dakota (ch. 186, sees. 1-2), Oregon (sec. 7), South Carolina 
(sees. 815, 816), Tennessee (ch. 178, sec. 1), Washington (sec. 6), West Viiginia (sec.3), 
Ohio (sec. 13023). See Hayner v. State (83 U. S., 178) Harper v. State (83 U. S., 178), 
Delainder v. South Dakota (205 U. S., 93), State v Davis (87 W. Va., 87), State v. 
Delaye (68 Sou., 993), Delamaler (S. Dak., 206 U. S., 93). 

Injunction (Sec. 26). 

This section provides for an injunction and is based upon similar laws in the States 
«,nd by Federal Government. Even in the States where a number of courts are avail- 
able for the enforcement of law this method has not only been helpful, but in many 
instances essential to success. This procedure gives officers and others an opportunity 
to secure a permanent injunction against an illicit-liquor dealer and abates nis place 
as a nuisance. It provides for a temporary restraining order to enjoin those connected 
with the liquor nuisance from continuing tne alleged nuisance untU the end of the trial. 
This gives relief from lawlessness without delay. The liquor-law violator by dela>r8 
and technicalities often defeats the ends of justice, even if finally convicted. This 
method removes largely the motive for the aelays. If a temporary restraining order 
is granted until the case is /inally disposed of, the defendant has a motive for desiring 
a nnal disposition of the case at once. The procedure has been used in almost every 
State in the Union for the enforcement of prohibition and other police regulations. 

Section 20 of the Alaskan prohibition law authorizes the United States district 
attorney to start an action in equity to enjoin a liquor nuisance. Section 14 of the 
District of Columbia prohibition law provides for the enjoining of liquor ca^es and also 
provides **that an injunction shall be granted at the commencement of the action and 
no bond shall be required." It was deemed best not to allow the injunction to be 
started without bond for cost, except when the action was started bv an officer of the 
law. In many of the State laws no bond is required even when the case is started 
by a private citizen. 

The provision stating it shall not be necessary to prove that the place is being 
unlawfully conducted at the time of the hearing is not a new one. Section 17 of the 
West Virginia law has in it the same provision. It reads as follows: 

"It shall not be necessary for the court to find that the premises involved were 
being unlawfully used as aforesaid at the time of the hearing, but on finding that 
the material allegations of the bill are true the court shall order, etc." 

This provision aids prosecuting ofiScers in the trial of cases against the plea of liquor 
•dealers' attorneys tibat they have ceased to operate the liquor nuisance, and by tlus 
means they sometimes defeat the application for the writ. I{ the law violator has 
quit violating the law, an order against selling liquor on the premises in violation of 
law can be no burden on him, and it will act as a preventive to further temptations 
to violate the law. 

The following States have laws providing for injunction proceedings : Alabama (sees. 
19 and 20 of acts of 1915); Arkansas (sec. 12 of act of 1917); CaUfomia (sec. 6 of pro- 
hibition law); Georgia (sec. 4 of act of 1916); Indiana (sec. 21 of prohibition act, effec- 
tive 1918); Iowa (sees. 24W)5-2410); Michig^ (sec. 1, nuisance act); Mississippi (see. 
22 of law enforcement act of 1916); Montana (sec. 6, ch. 143); Nebraska (sees. 28 to 34 
of act effective May 1, 1917); North Dakota (sees. 9373-9374); Oregon (sec. 22, general 
laws of 1915); South Carolina (sec. 819); Soutn Dakota (sec. 65, act of 1917); Tennessee 
(nuisance law, chs. 1 and 2); Utah (sees. 10-13, act 1917); Virginia (sec. 34, prohibition 
act); West Virginia (sec. 17). 

Many of these laws have more stringent provisions than those proposed in the 
proposed codes. 

Tne owner of property on which is maintained a licjuor nuisance, if he has knowledge 
of the fact, may be enjoined by the court, for it is his duty to prevent illegal use of ms 
property. (State v. Williams, 90 Iowa, 513). 

Tne court may abate the nuisance by confiscating and destroying liquors foimd on 
the premises and the removal and sale of all furniture and fixtures and all movable 

Eroperty employed in the unlawful business. (State v. Adams, 81 Iowa, 595; State v. 
lendgrove, 1 Kans. App., 51; McLane v. Bonn, 70 Iowa, 756 (?); McClure v. Braniff, 
75 Iowa, 38.) 

If the facts are such as to re(][uire equitable action those courts will apply the rem- 
edy, although the act enjoined is criminal and may be punished as such. The penalty 
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lor a violation of such injunction is no substitute for, and no defense to, a prosecution 
for criminal offenses committed in the courts of such Aiolation. CRe Debs, 158 U. S., 
565; State ex. rel. Vance, 28 Kans., 726.) 

Practically all of the other States have injunction laws in some form that apply to 
places where liquor is sold or kept in violation of the law. 

Equity Proceeding After Criminal (Sec. 27). 

This section provides that when a person is convicted for selling liquor or keeping a 
place where liquor is sold in violation of the criminal law it is the duty of the prose- 
cuting officer to enforce the provisions of the act in an action in a court of equity, and 
that the findings in the criminal court shall be conclusive against the defendant as to 
the existence of the nuisance. 

In places where courts are lenient the fines are made so small that violators of the . 
law will pay them and continue to sell licjuor. Experience proves that one of the best 
ways to improve this situation is to provide for a restraining order or injunction to be 
issued against such places and require the prosecuting officer to initiate such pro- 
"Ceedings, and unless the criminal proceeding is reversed, it shall be conclusive evi- 
dence as to the illegal sale in the equity proceedings. If the violator of the law has 
ceased his illegal action, the injunction will be no embarrassment to him; if he is 
inclined to continue \dolating the law, it will act as a deterrent. 

Penalty for Violating Terms of Injunction (Sec. 28). 

This section provides the penalty for any violation of the order of the court abating 
the nuisance and gives the court power to use such measures and means as in the 
judgment of the court may be necessary to enforce his order. There is precedent 
for the provisions fixing the penalty for contempt of court in liquor injunction cases. 
Section 2 of the Alaskan prohibition law passed by Congress in 1917 fixes the penalty 
of a maximum of $500 or imprisonment six montnSj or both, for violating the terms 
of the injunction. The District of Columbia prohibition act, section 14, fixes the 
penalty from $100 to $500 and imprisonment for violating the terms of the injunction. 
North Dakota fixes the penalty for contempt from $200 to $1,000 and imprisonment 
from 90 days to 1 year, section 9372. Iowa provides the same penalty for contempt, 
section 2407, Code 1915. The West Virginia prohibition law provides that any per- 
son violating the terms of any injunction shall be punished for contempt by a fine 
of not less tnam $100 nor more than $500, and imprisonment from 30 days to 6 months. 

These illustrations might be extended at length. In many of the States they out- 
line more in detail the procedure for the enforcement of the contempt proceedings. 

No Property Rights (Sec 29). 

This section provides for a search warrant, but specifically exempts the use of the 
search warrant m connection with a bona fide resiaence unless some part of the resi- 
dence is a store or boarding house or unless the residence is a place where liquor is 
sold therein in violation of the law, and this fact must be set forth in the affidavits 
of two persons. The search-and-seizure clause in a prohibition law is an essential 
part of it. One of the most effective methods to break up the illicit liquor traffic is 
to seize the liquor. This takes away the supply and at the same time is a penalty 
to the law violator. With the safeguard in tnis section there can be no danger from 
making unwarranted raids upon private residences. If a private residence becomes 
a place of public resort for dnnking, or liquor is sold in it, it forfeits its rights as a resi- 
dence and should be subject to the search-and-seizure clause. AH bona fide resi- 
dences will be exempt from the operation of the search-and-seizure clause. The 
following States have search, and-seizure laws: Colorado (sees. 11 and 12), Indiana 
(sec. 25), Kentucky (sees. 2552b, 1 and 2), Michigan (sec. 25), Mississippi (sec. 1749), 
Montana (sec. 7), Nebraska (sec. 41), New Hampshire (sec. 34), Nortn Carolina (ch. 
197, sec. 1), North Dakota (sec. 9368), Oregon (sec. 20), Utah (sec. 14), Virginia (sec. 
22), West Virginia (sec. 9), Illinois (1919 Code), etc. 

In a number of jurisdictionis there are statutes which provide for the forfeiture 
of liquors illegally kept and for their destruction. The constitutionaUty of these 
statutes has been uniformly unhelp. (Oviatt v. Pond, 29 Conn. , 479 ; In re Fitzpatrick, 
16 R. I., 60; Lincoln v. Smith, 27 Vt., 328; State v. Brennan, 25 Conn., 278; State v. 
Snow, "3 R. I. , 64. ) No property right in liquors unlawfully manufactured or possessed 
should be recognized. This is a usual provision in prohibition laws. This provision 
is found in the laws of Georgia (sec. 2, act of 1916), Mississippi (sec. 16, act of 1916), 
Utah (sec. 26), Colorado (sec. 20), District of Columbia (sec. 18), Alaska (sec. 23). 
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Seizino Autos (Sec. 30). 

This section provides that when the commiasioner or any officer discovers a person 
transporting intoxicating Uquors in an automobile or in any other vehicle, he may 
seize the same and arrest the person in charge. The procedure is outlined for a hearing, 
and if the court finds that the automobile or vehicle is used in transporting the liauor 
in violation of law, it shall be sold and the proceeds, after deducting expenses, shaU be 
paid into the Treasury under the order of the court. This section has precedent in 
Alabama (sec. 13 of 1919 act), Maine (ch. 294, act of 1917), Oklahoma (sees. 1-2, 1917 
law), South Carolina (sec. 27, 1917 act), etc. 

Olbbkb, Ofrcer, etc., Rbfobt to Gommibbioner (Sec. 31). 

This section provides for a report being made once every quarter to the commiss- 
ioner, showing the number of arrests and convictions of drinkers, etc. After the first 
year statement of arrests and convictions is omitted. This gives to the commissioner 
or his deputies the facts which show them how the law is working and whether it is 
being violated in certain sections. (See section relating to keeping record.) 

Attoenky General and Officers — Duty (Sec. 32). 

This section makes it the specific duty^ of the officers named to institute prosecution 
against violators of the law. It is similar to the provisions outlined in tne Revised 
Statutes of the United States with reference to the duties of officers to enforce certain 
laws. It will have a good effect in locating responsibility and in giving the people an 
opporunity to call upon these officers to enforce the law when they are apprised of any 
violations of the law. The State officers are simply authorized to use the power in 
enforcing this act as they are given bv section 1014 of the Revised Statutes. While 
this may be simply declaratory, it will be useful in callinfi; the attention of officials to 
their power and duties. (For State laws relating to the duty of officers see Indiana, 
sec. 33; California, sec. 13; Iowa, sees. 2428 and 2446, Code 1913; Montana, sec. 12; 
Michigan, sec. 55; Nebraska, sec. 49; New Hampshire, sees. 42-44; North Dakota, 
9367-6»-9371; Oregon, sec. 6-f; South Dakota, sees. 47-84-85-86.) 

The above sections are a few illustrations of the duties imposed upon these State 
officers to enforce prohibition laws. In addition to these specific duties many States 
authorize o^anizations or individuals to be represented in these prosecutions by an 
attorney. Experience shows that this power is not used except wnere officers of the 
law are indifferent or derelict. In such cases it prevents lawlessness and is a check 
on corrupt officials who take graft from liquor dealers for the prot^ection they give. 
If others may prosecute they can not secure protection to these law violators and the 
illicit sellers are less apt to offer bribes. (See South Dakota, sec. 91; Montana, sec. 
29; Nebraska, sec. 51; Oregon, sec. 27; Washington, sec. 14; West Virginia, sec. 20.) 

Protection of Officers (Sec. 33). 

This section gives the commissioner and his deputies all the power conferred upon 
revenue officers and other officers of the law in apprehending law violators. Experi- 
ence shows that these officers enforcing the laws against illicit liquor dealers must 
have special powers conferred upon them. Congress has enactea several laws for 
this purpose. This section gives the officers whose duty it is to enforce this act all 
the power and protection which other officers have in enforcing similar laws. These 
officers will have to act auickly in some places. They may not have the active sup- 
port of local officials^ and they can not wait to find some regular officer who will act; 
if they do, the law violator will escape. There should be no doubt about their having 
as much power as other officers. There is good reason why they should have more 
power. 

Penalties (Sec. 34). 

This section carries the penalties for violation of the act. The heavier penalties 
are upon those who manufactured illegally and secondly upon those who sell. The 
penalties are not as heavy as those in some of the States. Ii they were made stronger 
it would help. 

Additional Bond (Sec. 36). 

• 

The provision in this section is found in most of the laws giving the court discre- 
tionary power to require each person convicted to give a bond that he will not there- 
after violate the law. The following State laws autoorize the judge to require a bond 
if he has been convicted of violating the law: Nebrasks (sec. 34), Ohio Greneral Code 
(sec. 13195), Iowa (sec. 2390 (Code 1913)), North Dakota (sees. 9373 and 9388), Indiana 
(sec. 21), Montana (sec. 6), South Dakota (sec. 69). 
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No One Excused From Testipyinq (Sec. 36). 

This section contains the usual provisions that no excuse shall he given from testify- 
ing against persons who have violated theprohihition act, but the testimony of such 
persons shall not be used against them. This section had precedent in many States: 
<jeorgia (sec. 15), Kansas (sec. 7), Mississippi (ch. 189, sec. 9), Montana (sec. 16), 
Washington (sec. 13). 

Sale and Prosecution in Any District, Etc. (Sec 37). 

This section allows the prosecution to be conducted in the county where the delivery 
is made to the consignee or in any county or district through wnich the shipment is 
made. Experience shows that such a section prevents legal technicalities and delays 
in the trial. See Delaware (sec. 5), also Federal Statutes (39 Stat. L., 1069). 

Sufficiency of Affidavit or Indictment (Sec 38). 

• • 

This section provides for a cumulative penality in the trial of a case. Without this 
provision the courts will often give but one fine or else require a separate trial on each 
count. The other provision in this section eliminates the necessity of including the 
negative averments in the affidavit of information. Provisions relating to the suffi- 
ciency of affidavits, indictments, and cumulative penalties may be found in the 
State laws of Nebraska (sec. 37) and other States. 

Removal of Liquors Within Ten Days Except in Certain Cases (Sec 39). 

This section requires those who have liquor on hand at the time the law goes into 
effect to report the same. Those who are authorized to possess it and sell it are 
exempt. Those who are not authorized to possess it will be compelled to dispossess 
themselves of the liquor or nm the risk of being prosecuted. This section also pro- 
vides that when the sale of any alcoholic Kquor for beverage purposes is proven snail 
be a prima facie case in violation of the law. This is important in the trial of all 
cases where the per cent of alcohol in the liquor is an issue. 

Commissioner to File Reports and Keep Records — Inspection (Sec 40). 

This section requires the commissioner and others to keep them in a permanent 
book alphabetically arranged and provides that they may be subject to inspection 
during office hours. Michigan (sec. 13) and other States have similar provisions 
in their laws. 

Repeal — Save Tax Law (Sec 41). 

This section contains the usual clause repealing the sections of law which are incon- 
sistent with this act. It saves certain laws relating to the taxing power for the reasons 
that these can be used to suppress the illegal traffic. The rule of the court applying 
to the collection of these taxes on an outlawed traffic is stated in License Tax cases 
(5 Wall. 462-475): 

"There is nothing hostile or contradictory, therefore, in the acts of Congress to 
the legislation of the States. What the latter prohibits, the former, if the business 
is found existing notwithstanding the prohibition, discourages bv taxation. The two 
lines of legislation proceed in the same direction, and tend to the same result." 

The courts have gone on the theory that sometimes a heavy tax is a more certain 
method for preventing the existence of the traffic than a criminal statute, because of 
the greater certainty of its collection. In Foster v. Speed (120 Tenn. 470) the court 
flaid: 

"A business which is prohibited may be taxed. The imposition of the tax upon 
2^ outlawed business is often more efficient in suppressing it than statutes malang 
it a criminal offense." 

Judge Cooley, in his work on Taxation (3d ed. 242), said: 

"On the other hand, one purpose of taxation sometimes is to discourage the busi- 
ness and perhaps put it out of existence." 

See also Lyle v. Sears (65 O. S. 49); Burrel v. Holtz (84 O. S. 974). 

Ip Part Invalid Dobs not Affect Rest (Sec 42). 

This section carries the usual provision that if any part is decreed invalid, the 
remainder will still be operative. This is the usual rule of the courts, but it is found 
to be of some value in other laws, and for that reason it is included in this measure . 
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Secretary of Treasury May Make Regulations (Sec. 43). 

The autiiority for Congress to do this is found in the following decisions: In re 
Kollack, 165 U. S., 526; 173 U. S., 573; 186 U. S., 126; 76 L. ed., 362; 231 U. S. 
654; 58 L. ed., 419; U. S. u. Doremus, decided Mar. 3, 1919, No. 367. 

Fees for Permit (Sec. 44). 

This provision is found in most of the laws which have a permit system. It is only 
fair that a small fee at least should be added. They might well be larger. 

Appropriation for Commissioner (Sec. 45). 

This section provides the authorization of the appropriation for the enforcement 
of the act. 

It is difficult to estimate what would be the proper appropriation or authorization 
for the enforcement of this act. It will be a large task to secure the reasonable enforce- 
ment of this law for the seven or eight months that it will be in operation prior to per- 
manent prohibition. In reaching the conclusion that at least 13,500,000 should be* 
authorized, the following was taken into consideration: 

In the smaller States, where prohibition commissioners are operating, it is found 
necessary to appropriate from $50,000 to $100,000 a year. The Indian commissioner 
who operates in a comparatively small section of territory has been given $100,000 a 
year. Basing the estimate on the work done in the States and the difficulties which 
may attend the enforcement of national prohibition in the larger wet centers, it is- 
clear that Hie work can not be adequately carried on with a less sum than the amount 
named. This estimate, of course, is made on the basis of the work to be done for a 
whole year. If a smaller amount will suffice, of cburse, the whole amount will not be 
used. It is better to be prepared to meet tiie situation that may arise in the strong 
liquor centers, and not have to use all of the funds appropriated, than to be left with- 
out adequate means to handle the situation which may develop in parts of this country^ 
where law enforcement will be difficult. It is more important to have this law en- 
forced, which has the overwhelming sentiment of the Nation back of it, even though 
it costs several millions of dollars to do it, than to have the law violated by those who- 
are unmindful of their obligations to be loyal to the Constitution and tiie laws of the 
United States. (See Lammerville v. Walker, 101 Va., 323.) 

Senator Walsh. The chairman addressed a question to you as to 
what kind of beverages, outside of the ordinary intoxicating liquors,, 
would be touched or reached by this provision of section 1. 

Mr. Wheeler. Alcoholic, malt and vinous and distilled liquors 
would be reached, if it is left just as it is now. 

Senator Walsh. Yes. 

Mr. Wheeler. Then all those other alcoholic preparations which 
are capable of being used as beverages which have one-half of 1 per 
cent or more of alcohol in them. 

Senator Walsh. Yes ; but, now, specifically, what would be reached ? 

Mr. Wheeler. Well, I do not know the names of all of them. It 
would be simply a question of the kind of liquor. 

Senator Walsh. You would reach, of course, all the near beers. 

Mr. Wheeler. Yes; it would reach the near beers. 

Senator Walsh. Everything of that kind. What else? 

Senator Sterling. Would it reach what is ordinarily termed root 
beer? 

Mr. Wheeler. The ordinary root beer has in it such a slight trace 
of alcohol that it is not called an alcoholic beverage. 

Senator Walsh. Yes; but wait; you are now defining what is an 
alcoholic liquor, and it contains one-half of 1 per cent. 

Mr. Wheeler. Yes ; if root beer had more than one-half of 1 per 
cent of alcohol in it, it would be reached by this law. 

Senator Walsh. Would it not be reached by your general classi- 
fication, if it is a malt beverage? 
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Mr. Wheeler. No; I do not think that the root beer which they 
make up from an extract is considered a malt beverage. 

Senator Walsh. Would it not come in imder "other fermented 
liquors''? 

Senator Sterling. If it contains any trace whatsoever of alcohol^ 
would it not come under that clause? 

Mr. Wheeler. I think not. We had a similar question up in New 
Hampshire a short time ago where a spite case was started against a 
local druggist who sold ginger ale, and there was a slight trace, as it 
showed on analysis, of alcohol in it, and the court said that that was 
never considered an alcoholic beverage in contemplation of the law 
which they had, very similar to this, and the case was dismissed. 
Now, of course there is no Supreme Court decision on that point. 

Senator Walsh. That simply means that it would not come in 
under the language "other fermented alcoholic liquors.'' 

Mr. Wheeler. The point there was that it was not considered an 
alcoholic liquor. That is the issue where you put in the definition 
one-half of 1 per cent; if it comes up to that standard, it is prohibited. 
If it comes below that, it would not be prohibited. 

If there is any doubt in the minds of the committee on that point, 
and you can find language that will make that clearer, and yet safe, 
so as not to use it as a loophole for the evasion of the law, we will be- 
glad to have it done. 

Senator Walsh. You mean to say that nothing in this as it stands 
now would prohibit the sale of the ordinary root beer that is on the 
market — take Hires', for instance? 

Mr. Wheeler. It would not under distilled, malt, vinous, or 
spirituous. As to "fermented," I would want to look that up. 
I am not sure whether it would be considered a fermented alcoholic 
liquor or not. 

Senator Walsh. My recollection is that they put a small quantity 
of the extract in water, and b&ttle it, and allow it to ferment. 

Mr. Wheeler. That would be the natural process. It would not 
apply, however, if the one-half of 1 per cent applied to all or if you 
left out the fermented alcoholic liquor and just made the main 
provision apply to the distilled and malt. 

Senator Walsh. Why should not the one-half of 1 per cent apply 
to everything ? 

Mr. Wheeler. It is all right, with the exception that when you 
come to the malt liquors, and they maintain the old beer saloon 
and call it "near beer" and then sell real beer, as they often do, it 
is made a rendevous for selling the stronger liquors. 

Senator Walsh. Yes, but you have the other provision in here, 
throwing the burden of proof upon them, if they sell alcoholic liquor* 
at all, to prove to the satisfaction of the jury that there was not more 
than one-half of 1 per cent of alcohol in the liquors that they sold. 

Mr. Wheeler. That is what I said a moment ago. If you make 
the one-half of 1 per cent apply to aU distilled, malt and vinous, it 
is then very important to have the other provisions in. 

Senator Walsh. Yes, but why is not that enough, Mr. Wheeler, 
instead of making aU vinous or fermented liquors then fall under the 
condemnation of the statute? 

Mr. Wheeler. It is, with the exception of the one thing that I just 
referred to. It makes some difliculty in breaking up a place that they^ 
continue as a near-beer saloon. 
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Senator Sterling. TTiis proposition is involved, I think, here, and 
that is a possible reaction against the law itself, if you subject men 
who are selling drinks with less than one-half of 1 per cent of alcohol 
in them to prosecution. They are selling the ordinary soft drinks. 
Of course there is not more than one-half of 1 per cent of alcohol in 
them; but under those general terms one of those men would be liable 
to prosecution. 

Mr. Wheeler. It may be that it would be best to put the standard 
at one half of 1 per cent, and make it apply to all except those speci- 
fically named and then, if brewers do as they have done in some 
States, use this to try and establish near beer saloons through which 
they sell other liquors that are stronger, and make difficult the 
enforcement of law, Confess could at a later time do just what the 
States have done, prohibit all. 

There are some 10 or more of the States which prohibit all alco- 
holic liquors for beverage purposes, no mfetter what kind they are. 
It may be the natural evolution of things will put your standard 
130 high that it would apply to all of these liquors, if they use it to 
destroy the enforcement of the law. You will have to meet it when 
the case arises. 

Senator Walsh. I saw a statement in a newspaper sometime ago — 
of course it furnishes only a base for inquiry on my part — ^which 
represented that buttermilk contained a very considerable percentage 
of alcohol. What is the fact about it? 

Mr. Wheeler. I do not think ordinary buttermilk does. 

Senator Walsh. Yes, it was the ordinary buttermilk. 

Mr. Wheeler. Did it say that it contained as much as one-half of 
1 per cent of alcohol ? 

Senator Walsh. No, I do not remember what the limit was. 

Mr. Wheeler. I will admit that I am not posted on that. I drink 
a great deal of buttermilk, but I never had the slightest suspicion 
that there was any alcohol in it. * 

Senator Walsh. 1 drink a ffpeat deal of it, too, and when I come 
to think about it, the process I know, by which sweet milk is turned 
to buttermilk is one oi fermentation. 

Mr. Wheeler. You could not call buttermilk spirituous or vinous. 
Would you think it comes under fermented liquors if it is included 
at all ? " 

Senator Walsh. Yes. 

Mr. Wheeler. It would be clearly taken care of by the one-half 
^f 1 per cent, anyway. 

Senator Walsh. I should think so; but my impression is that this 
newspaper story, to which I did not pay much attention, gave to it 
rather a high alcoholic content. 

Mr. Wheeler. The regular potable buttermilk I do not think 
would be interfered with in the slightest degree by this kind of a law. 

Senator Walsh. We would not want to be guilty of enacting so 
ridiculous a statute. 

Mr. Wheeler. I should think not. If Congress should pass a 
statute prohibiting buttermilk, or what is considered a legitimate, 
healthful drink of that kind, I am sure that the court would hold 
that it had no relation to the end which we were seeking. 

Senator Walsh. We would not prohibit it specifically. The 
question is whether we would not prohibit it under some of the general 
language used. 
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Mr. Wheeler. I do not think so; and if there is any danger of 
prohibiting things of that kind, and the language could be made so 
that it would not, I should say, make it cle'ar because we do not 
want to discourage any legitimate soft drink or healthful drink of any 
kind. The only thing we want to reach is the harmful beverages, or 
those that prevent law enforcement. 

Senator Overman. How about the old locust and persimmon 
beers that old ladies make down in my country ? 

Mr. Wheeler. I suppose that you could get enough alcohol in it 
to bring it within the law. 

Senator Overman. Some of them make locust beer down there, 
and it is very good, as you will know if you ever drank any of it. 
It is a great negro drink down there. 

Mr. Wheeler. How do they make it ? 

Senator Overman. They ferment it. 

Mr. Wheeler. Do thev ferment it and produce alcohol ? 

Senator Overman. I do not know whether there is any alcohol 
in it or not. I know that it is mighty good. 

Mr. Wheeler. The chances are that if they ferment it there is 
some alcohol. 

Senator Overman. Yes; they ferment it. They use persimmons, 
and make persimmon beer. 

Mr. Wheeler. Legitimate soft drinks are not going to be inter- 
fered with by this law, and if a legitimate compound, preparsftion 
or any other beverage that has no relation to the end which we are 
seeking is not used in defeating the enforcement of the act, we would 
have no purpose in prohibiting that at aU. 

Permit me to make our position clear. 

The definition of intoxicating liquor should be definite and clear 
in its terms. Every effort will be made to have a construction put 
on the words by unfriendly courts to thwart the purpose of the law. 

The uniform rule followed in the States, is to prohibit by name, 
those liquors which are well known to the trade as intoxicants. 
Under this plan the manufacture and sale of such liquors is prevented 
without reference to their alcoholic content. In addition other 
alcoholic liquors or preparations which contain a specified amount of 
alcohol are prohibited, if they are potable or capable of being used as 
a beverage. In several States 'all alcoholic liquors are prohibited. 
In most of the States certain liquors are prohibited by name or as a 
class, and then the other liquors are prohibited if they have an 
alcoholic content of one-half of 1 per cent by volume. 

The definition adopted by the House Judiciary Committee or those 
that prohibit certain classes of liquor by name, such as distilled, 
spirituous and malt liquors and then include the remainder by a 

Eer cent standard, will not interfere with recognized soft drinks or 
everages flavored with alcoholic flavoring extracts if the drink 
contains not more than one-half of 1 per cent of alcohol. 

The reason why certain specified liquors are prohibited without 
reference to their alcoholic content is, that they are used as a subter- 
fuge to prevent the enforcement of law. A near-beer saloon is the 
rendezvous for the sale of real beer. The courts have repeatedly 
upheld this legislation for the reason that it was necessary in order 
to enforce the law against the recognized intoxicants. 

12387a— 19— PT 1 7 
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Senator Sterling. Have you examined the new bill, S. 2081, 
introduced by Senator Nelson, Mr. Wheeler ? 

Mr. Wheeler. I haVe looked over it just hastily since I came in 
the room, and the two main changes are in the first section that I 
referred to, and the title on industrial alcohol. 

Senator Sterling. Are there not some new provisions in the bill 
relating to the use of alcohol in the industries ? 

Mr. Wheeler. Yes, that is the new title in S. 2081, which begins 
on page 29. 

The question arose, when you pass a new prohibition code, are 
you not going to interfere with the manufacture and distribution of 
mdustrial alcohol. 

And it was thought, in order to make it clear, vou should attach 
that to the prohibition enforcement code, and it oegins on page 29 
•and runs through to page 38. 

The statement was made before the House Judiciary Committee 
that if industrial alcohol — the manufacture and trade — ^was en- 
couraged, it could be a much greater industry than it is now. 

Senator Sterling. Have you any comments to make on these 
provisions ? 

Mr. Wheeler. No, excepting that if they are changed in any way, 
we hope the committee will keep this in mind, that while every 
encouragement should be given to the manufacture and distribution 
of industrial alcohol, the provision should prevent its being used for 
•beverage purposes, it would be harmful to allow ethyl alcohol to be 
so free that people may take it and add so much water or something 
else, and make an intoxicating beverage from it. I am not sure 
whether there were any changes made in it in the House, from this, 
or not, 

Mr. Crounse. I think that is, verbatim, title 2 of the so-called 
Volstead-Cofers bill. That was a bill drafted by Mr. Volstead and 
Mr. Gofers, representing the National Wholesale Druggists^ Associa- 
tion and the National rerfumers' Association. 

Senator Walsh. You referred to a case in which the war-time pro- 
hibition law was referred to? 

Mr. Wheeler. Yes; that is Mr. Justice Hand's decision. I will 
bring you a copy of it. 

Senator Walsh. I thought I saw in the papers a decision by the 
Supreme Court in that matter recently. 

Mr. Wheeler. No; thay have not reached it. They adjourned 
before the New York case could be brought to them for review. 

Senator Sterling. Is that all, Mr. Wheeler ? 

Mr. Wheeler. I believe it is all; but I will leave these references 
to the sections and the precedents and authorities for that. 

Senator Sterling. The committee is obliged to you for your 
presentation. Are there other gentlemen who wish to be heard ? 

Mr. H. B. Thompson. My name is H. B. Thompson. I am counsel 
for the Proprietary Association. I do not wish to be heard to-day. 
We were rather hoping that so far as we were concerned there would 
be no request for our testimony until after the House committee had 
reported this bill, inasmuch as that bill may contain every suggestion 
that has been made to this committee to-day. We do feel that you 
ought to have some suggestions as to the proprietary medicine busi- 
ness, and we would like an opportunity withm the next week to be 
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heard. I think the Volstead bill will be reported within the next 
few days and we would like then to have an opportunity of appearing 
before you. It may take a good deal of time or it may not. 

Mr. Crounse. I will make a similar statement on behalf of the 
National Wholeslae Druggists' Association and the Manufacturing 
Perfumers' Association. Our embarrassment is due to the fact that 
there are so many of these bills before the House and Senate com- 
mittees. The Volstead bill, which is likely to be reported within a 
few days, may be entirely satisfactorv to us, as Mr. Thompson has 
suggested, ana in that event we will nave nothing to say. We will 
know about that before the end of the week. 

Senator Sterling. Before the end of next week, you mean ? 

Mr. Crounse. Yes; before the end of this coming week. 

Senator Sterling. We do not like to delay these hearings. I 
think there is very little evidence yet to be taken. 

Mr. Crounse. If that is the view you take, I will be prepared to 
present a brief statement to the committee by not later than Tues- 
day or Wednesday of next week. I have to go away to-day and will 
be gone until next Tuesday. The chairman will understand that we 
are not in opposition to any of these bills. I would like to make a 
statement with regard to the industrial uses of alcohol, which will be 
veiy short, however, and then to surest certain technical points 
with reference to this legislation as it affects our interests. 

Mr. Thompson. We are not appearing in opposition to the bill at 
all. t 

Mr. Crounse. Not at all. 

Senator Sterling. Will you gentlemen be prepared by Wednesday 
next to make your statements ? 

Mr. Crounse. Yes. 

Mr. Thompson. Yes. 

Senator Sterling. We will adjourn now to meet next Wednesday 
morning at 10.30 o'clock. 

Mr. Crounse. And will you have the clerk of the committee 
notify the general coimsel of the Association of Retail Druggists and 
Mr. Kichard H. Bond, representing the Flavoring Extracts Associa- 
tion of the United States and the Wholesale Drug Exchange of 
America ? 

Senator Sterling. That will be done. Will you give those names 
to the clerk ? Are there others who wish to be heard ? 

Mr. Thompson. That is sufficient, because I represent the others 
and Mr. Crounse represents the Wholesale Drug Association and the 
perfumers. 
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WEDNESDAY, JUNE 26, 1910. 

United States Senate, 
SuBCOMMrrrEE on the Judiciary. 

WasTiiTigton, D. 0, 

The subcommittee met at 10.30 o'clock a. m., pm*suant to adjourn- 
ment, Senator Thomas Sterlmg presiding. 

Present: Senators Sterling (chairman), Norris, Walsh, King. 

The Chairman. I first desire to caU the attention of the subcom- 
mittee to two letters, 'which I have received as chairman of the 
committee, which letters I think ou^ht to go into the record. The 
first is a letter from Mr. Nathan W. Littlefield, attorney and counselor 
at law, of Providence, R. I., and is as follows: 

Providence, R. I., June 19, 1919. 
Hon. Thomas Sterling, 

Chairman of the Judiciary Committee, United States Senate. 

Dear Sir: In view of the conditions existing in*Rhode Island I beg leave to submit 
for your consideration some facts relating to the liquor traffic and its attendant evils, 
the lax enforcement of the laws relating thereto in tnis State, and the need of adequate 
legislation by Congress to put an end to the traffic. 

As you probably know, the Rhode Island Senate at its January session, 1918, indefi- 
nitely postponed a resolution ratifying the eighteenth amendment and in 1919 re- 
peated this action by an increased majority. In both cases this action was secured by 
the defection of senators who represented towns which had voted no license and who 

Srof essed their intention to vote for ratification. At the 1918 session three such senators 
eserted their principles and their constituents and the vote stood 20 to 18 for post- 
ponement. In 1919 seven such senators did likewise, although the no-license vote in 
the State was larger than it had been for many years. This result was not brought 
about by indifference on the part of the people or the advocates or prohibition. A 

freat majority of the leading professional, manufacturing, and business men of the 
tate favored ratification, as will appear from the inclosea partial list entitled "The 
Kaiser and King Alcohol '' (omitted in printing V 

But the liquor interests have had a strangle hold on the politics of this State for many 
years, and they obtained and have retained this hold by the same methods employed 
by them in otner States as summarized in the report of the Overman committee to 
the United States Senate "regarding the conduct and activities of the brewing and 
liquor interests. ' ' 

In 1886 the State by constitutional amendment adopted prohibition. This action 
was the unexpected result of an attempt by the dominant political party to scare the 
liquor dealers into making larger contributions for campaign purposes. But imme- 
diately iJiereafter the same party set to work to nullify the amendment. The then 
boss of that party e^ave out that he would make prohibition such a stench in the nostrils 
of the people of tois State that they would not want prohibition again for 50 years. 
This very man was made State commissioner for the enforcement of the law and 
carried out his threat. For three years this State witnessed an orgy of drunkenness 
and vice probably unparalleled in this country. There was hardly a pretense of 
enforcing the law. After three years of this experience the amendment was repealed . 
One result of this fake prohibition was to dishearten many real friends of prohibition, 
and another and even worse result was to create a general disregard of and even con- 
tempt for the liquor laws, to embolden the liquor and vice interests in their defiance 
of those laws, and to paralyze the efforts of the constituted authorities to enforce the 
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laws efficiently. Consequentljr there has been in recent years very little honest 
attempt on the part of the officials charged with that duty to thoroughly enforce tiie 
laws. It is notorious that Sunday liquor selling is carried on extensively in most of 
the cities and large towns of the State and gambling places flourish. The only persons 
who appear not to know of these evils are the authorities whose duty it is to suppress 
them. The ''raids" which are occasionalljr made on these places, generally at the 
end of the summer season and apparently after due notice to the parties QaDoemed, 
are regarded as a hu^e joke by the public. 

The difficulty which the Federal Government has had in protecting men in the 
naval service at Newport from th^ enticements ol liquor saloons and resorts of gambling 
and other vices against the efforts of State and city offidala, whose duty it was to assist 
the Government, to conceal the real coniiitions prevailing in that city, throws light 
on the conditions prevailing throughout the greater part of the State. 

The action of the State legisiatuTe at its last session in instructing the attorney 
general of the State to institute prooeedii^ to test the constitutionality of the eight- 
eenth amendment, and later in enacting a law defining intoxicating liquor as liquor 
containing 4 per cent or less of alcohol, demonstrates the power of the liquor interests 
in the Rhode Island Legislature. 

The decent, law-abiding citizens of this State know bey(md the «ljghtest doubt 
what will happen if Congress i^ould fail to enact appropriate legislation for the en- 
forcement of the eighteenth amendment. 

If Rhode Island is to have real prohibition, if it is to be redeemed from the clutches 
of the interests which have corrupted its politics and prejred upon its resource , it is 
absolutely necessary that Congress shall give «uch a definition to the words "intoxi- 
cating liquors" as will forever put an end to the organized liquor traffic in this State. 

If, nowever. Congress leaves to the legislature of this State the unlimited power to 
define intoxicating liquors, the law recently enacted by the l^^fislature "will stand and 
breweries and saloons will flourish here as never before. 

The inevitable result will be that the State will become the resort of multitudes of 
vicious characters who will flock hither to escape the rigors of proper law enforcement 
in other States^ and this State will be in a far worse plignt than if national prohibition 
had not been secured. Rhode Island will be in sucn a case a plague spot on the ma^p 
of the United States, and a constant menace to the moral and material welfare of the 
other States of the Union. 

The same will be true of any other State that enacts Iq^lation which will permit 
the manufacture and sale of liquors containing more than one-hali of 1 per cent of 
alcohol. 

The action of the Judiciary Committee of the Senate in framing the jw'ohibitory 
section of the Volstead bill fully meets the requirements of the case, and if adopted 
by Congress will receive the approval of a vast majority of the citizens of this country 
and of the men and women of Rhode Island who are possessed of sufficient intelli- 
gence to understand the true nature of the liquor traffic and who place the prosperity, 
happiness, and moral welfare of the people above personal gain or political advantage. 
Yours, very respectfully, 

Nathan W. LrrrLEWEtD. 

The second letter is from Charles M. Pollock, written from Fargo, 
N. Dak.; formerly one of the judges of the Supreme Court of =ttie State 
of North Dakota. That letter is as follows: 

Fargo, N. Dak., Jvne 19 ^ 1919, 

My Dear Senator Sterling: Upon the question of the percentage of alcohol 
required to make a beverage intoxicating I have not the slightest doubt bcrt that 
Congress has the power to so determine. As a matter of policy it ought to so determine . 
The experience of this State dealing with the question speaks volumes. For lour 
years, in Territorial days, I wasdistnctattomey of Cass County> and had to deal with 
the question under bom the license and prohiDitory laws, i was honored by being 
made chairman of the committee which framed the prohibitory law of oirr State in 
1889, and as you know was on the bench here 20 years, during which time the law 
enforcement was constantly before me. 

Out ol this experience I have thought that the following account of the development 
of the definition of intoxicating liquors would be valuable In aiding your committee 
in determining a like auestion. 

In November, 1889, North Dakota was admitted to the Union cdrrying in its consti- 
tution a prohibitory clause. At once the le^lature was called upon, as Congress 
now is, to pass a prohibitory law looking toward the enforcement oi the plain terms 
of the constitution, it not being self-enforcing. Our constitution, like that of the 
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United States recently adopted, permitted eales of li()uor for certain excepted pur- 
poses, viz, '^Medicinal, mechanical, scientific, and wine for sacramental purposes" 
in a mannei ae provided by statute. 

Tbte committee intrusted with the duty, and I may add the privilege, of framing the 
law, alter considering the matter very carefully, proposed tne following definition, 
which was thereafter adopted : 

''AU spirituous, malt, vinous, fermented, or other intoxicating liquors or mixti^res 
thereof, »y whatever name called, that will produce intoxieation, shall be considered 
and held to be intoxicating liquors within the meaning of this act/' (N. DaJc. Laws, 
1890, p. 316, sec. 6.) 

This d^jution Was the same as used in the* Kansas law prior to that time and upon 
the construction of which Mr. Justice Brewer, in 1881, men being on the supreme 
bench of Kansas, wrote the decision in the celebrated Intoxicating Liquor cases (25 
Kans . , 524 \. In that case^ however, he was dealing mostly with the word ' * mixtures . ' ' 

When we beffan enforcing our act of 1890, the courts were at once called upon to 
define the words ''intoxicating liquor." Evidence was taken from physicians and 
pharmacists. Questions arose like this: ''Will liquors containing less than 2 pw 
cent by volume of alcohol intoxicate?" The answers were many. Some would 
say **Na; in the averajge cases." Others would testify that it would depend a good 
d^ upon the time oiday the liquor was drunk, or the state of the stomach of the 
person drinking, whether intoxication would follow. Many witnesses would ask, 
*To how much intoxication do you refer; do you mean to make a man drunk, tipsy, 
or just feeling good?" 

As a court, trying to solve these problems, I was put to my wits end. In that 
state of mind^ I drafted an amendment to the law and asked triends in the legisla- 
ture to have it adopted in the interest of clearness and certainty. The amendment 
consisted in adding a proviso clause to the law of 1890, which reads: 

'*Providedy That fermented and alcoholic liquors and mixtures thereof shall not 
be deemed intoxicating, if liiey contain less than 2 per cent of alcohol by volume." 
(Chap. 74, Laws N. Dak., 18»6.) 

Within three monthcr after the passage of that act we found ourselves in a horrible 
condition. The brewers of malt liquors made a beer containing 1.90 per cent of 
alcohol by volume and placed therein, as a preservative, such poisons as coculus 
indicns, copperas, opium, extract of logwood, and many other ingredients calculated 
not only to make the drinker drank, but ciazy besides. 

At the next session it did not take me very long to appear before a committee of 
the legislature and ask for a change. It was made, and tne following definition was 
adopted: 

"All spiritous, malt, vinous, fermented, or other intoxicating jiquors or mixtures 
thtt^of, oy whatever name called, that will produce intoxicaticm, or any liquors 
or liquids which are made, sold, or offered for sal^ as a beverag^e and which shall 
contain coculus indicus, coppWas, opium, cayenne pepper, nicric^acid, Indian 
hemp, strychnine, tobacco, damal seed, extract of logwood, salts of zinch, copper 
or lead, alum or any of its compounds, methyl alcohol or its derivations, amyl alcohol 
or any extract or compound of any of the above ingredients^ shall be considered and 
held to be intoxicating liquors within the meaning of this chapter." (Chap. 96, 
LawsN. Dak., 1897.) 

This law put a stop to the use of poisons, but our difficulties were not at an end. 
Several timeis have amendments been maae trying to fix a reasonable limit to the 
amount of ^cohol which could be used in beer, without the same being classed as 
intoxicating. We once used the words "or any mixtures of such liquors as, retaining 
the alcoholic principle or other intoxicating qualities as a distinctive force in the 
compound ana may be used as a beverage and become a substitute for the ordinary 
intoxicating drinks ♦ * * shall be deemea intoxicating, etc." (Ch. 191, Laws 
N. Dak., 1907.) 

The last amendment was made by chapter 231, Laws of North Dakota, 1911, and 
the section which is the same as section 10105, Compiled Laws, 1913, reads as follows: 

"The following liquors are hereby declared to be intoxicatii^ and their intoxicating 
quality shall be all courts be presumed, viz, all spirituous, malt, fermented, and 
vinous liquors (except unfermented grape juice in hermetically sealed bottles), alcohol, 
whisky, rum, brandy, beer, ale, porter, wine, hard cider, and malt, or mixtures 
thereof, by whatsoever name called, or any liquor that will produce intoxication of 
any degree, or any liquor or liquids which are made, sold, or offered for sale as a 
beverage and which shall contain coculus indicus, copperas, opium, cayenne peppw, 
picric acid, Indian hemp, strychnine, tobacco, darnal seed, extract of logwood, salts 
of zinc, copper, or lead, alum or any of its compounds, methyl alcohol or its deriv- 
atives, amy! alcohol, or any extract or compound of any of the above ingredients, 
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shall be considered and held to be intoxicating liquors within the meaning of this 
chapter.*' 

Notwithstanding all these attempts to permit a ''trace'' of alcohol to be permitted 
in the beverage known by the name of oeer, or a liquor resembling beer, we have 
had constant trouble. We have about decided that the onlv way in which evasions 
of the law can be prevented is to prohibit the use of any alcohol whatsoever. A lai^ 
number of the brewers seem to be without a conscience in the matter, as is evidenceid 
by the foisting upon our people poisonous preservatives, when the temperance folk 
were trying to be as moderate as possible in their demand for the extinction of the 
beverage use of alcoholic stimulants. 

If the foregoing counts for anything it means that there is no use trving to com- 

Eromise on 2} per cent or any other percentage. I hope futmre trouble will be avoided 
y adopting adequate remedies now. 
Yours, respectfully, 

Chas. a. Pollock. 

STATEHEITT OF HE. WILLIAM L. CBOUNSE, BEPBESENTINQ 
THE NATIONAL WHOLESALE DBTJOGISTS' ASSOCIATION 
AND THE MANUFACTUBING PEBFTTMEBS' ASSOCIATION 
OF THE UNITED STATES. 

Mr. Crounse. Mr. Chairman, I represent the National Wholesale 
Druggists' Association and the Manufacturing Perfumers' Association. 
The National Wholesale Druggists' Association is primarily an 
organization of jobbers. I want to say at the outset that the 
National Wholesale Druggists' Association is on record with regard 
to this problem before you. At a joint meeting of the board of 
control and senior council of this organization on April 25, 1919, 
the following resolutions were passed: 

'WTiereas the necessary number of State legislatures have confirmed the eighteenth 
amendment to the Federal Constitution, prohibitine the manufacture and sale of 
intoxicating liquors for beverage purposes in the United States from and after 
Januar^'^ 16, 1920, and as it is the purpose of the National Wholesale Druggists' 
Association to uphold and abide by the Constitution and laws of the United States 
and of the several States; be it 

Resolved, That the National Wholesale Druggists' Association hereby pledgee 
itself and its members to discourage the wrongful sale of all medicinal and proprietary 
articles which are suitable for use as intoxicating beverages, and absolutely condemns 
and resents the offering for sale and distribution of all preparations or compounds 
which are represented as medicinal and proprietary articles, but which are in fact 
substitutes for intoxicating beverages; be it turther 

Resolved, That the National Wholesale Druggists' Association, recognizing the 
necessity of using distilled spiritis and wines for extraction, solution, and preserva- 
tion of drugs in medicinal, pharmaceutical, and similar compounds, directs tne atten- 
tion of law-making bodies to this necessity, so that in considering prohibition measures 
adequate and full provipion will be made for the use of these necessary ingredients 
in manufacturing. 

I also have here a brief bulletin recently sent out hj the secretary 
of the Manufacturing Perfumers' Association, which shows the 
attitude of that organization not only with respect to this general 
subject but with respect to the agitation of the matter before Con- 
gress. That bulletin is as follows: 

(Bulletin of the Manufacturing Perfumers' Association of the United States, New York, June 3, 1010.] 

THK ASSOCIATION AND THE PROHIBITION MOVEMENT. 

Replying to numerous communications received from members of the association, 
by myself and other officers, I would say that the association is giving very careful 
attention to the prohibition legislation now pending in Congress and m the several 
State legislatures. We are in no way antagonizing this legislation, for the association 
as such is taking no part in the contest either for or against prohibition. 
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As a national trade organization we regard it as our dutj to saf^^uard the interests 
of our memlfers against ill-advised measures that Would injure the manufacturers of 
certain legitimate articles in the production of which ethyl alcolv)l is neceaaarily 
used. We' are following all legislative developments closely with a view to pointing 
out to the men charged with the responsibility for the proposed legislation all such 
provisions as might prove injurious to our interests. All users of alcohol for indus- 
trial purposes are likely to suffer some temporary inconvenience as the result of the 
adoption of a nation-wide prohibition of the consumption of beverage spirits; never- 
theless we believe that sQl the objects sought by the prohibition leaders can be 
attained without serious injury to our industry. 

We trust that our members will bear in mind the fact that we are not antagonizing 
the prohibition movement and that we do not regard it as necessary to do so m order 
to saf^:uard our interests, which in no way depend upon the production or consump- 
tion of beverage spirits. The association's position in this respect should be kept 
l)efore our membei^, who should take no independent steps m combating either 
Federal or State legislation which appears to be opposed to our interests without full 
consultation with your officers. 

P The first important legislative step that will be taken in connection with the nation- 
wide prohibition movement will be the enactment by Congress of a general law 
covering both war-time prohibition, effective July 1 next, and prohibition pursuant 
to the eighteenth amendment of the United States Constitution which goes into force 
January 16, 1920. A bill, understood to have been framed by the National Anti- 
Saloon League, has been introduced in both Senate and House and is now before the 
Judiciary Committee, where it will form the basis of the proposed Federal law. Your 
officers are giving close attention to the progress of this measure, which it is hoped 
"When finally enacted will provide adequate exemptions to cover the operations of 
our industry. 

Concerning many current rumors to the effect that restrictions will be imposed 
upon the use of alcohol in the manufacture of our goods after July 1, we would say 
there is absolutely no basis for these reports. Your officers are fully informed regard- 
ing all developments of interest to our trade. 

Walter Mueller, Secretary. 

The Nelson bill (S. 2081), which you have before you, like the 
Volstead bill (H. R. 5549), now before the House Judiciary Com- 
mittee, deals with two distinct and equally important problems. 
Under title 1, it deals with the enforcement of prohibition, and 
under title 2, with the production of alcohol for industrial, scientific, 
and hospital purposes. The bill is drawn in such a manner, however, 
that the alcohol employed in the production of drugs, medicines 
(including proprietary preparations ">, perfmnery, toilet articles, 
flavoring extracts, etc., although in the strictest sense industrial 
alcohol, is regulated by the provisions of title 1 , which relate to bev- 
erage spirits 

I want to say just a few words at this point with regard to the 
various kinds of alcohol that are under consideration in this bill, 
and that are involved in this general problem, moi e .especially with 
reference to the industrial use of spirits. 

Ethyl alcohol is a broad generic term covering all forms of hydrated 
oxide of ethyl, whether derived from grain, potatoes, molasses, or 
other material containing sugar or starch. Any plant growth con- 
taining sugar or starch can be used in the manufacture of ethyl 
alcohol. 

Beverage alcohol is ethyl alcohol paying a tax of $6.40 per gallon. 
Its manufacture ceased some time ago, and its sale will cease July 1. 

The Chairman. Is that the distinction between ethyl alcohol and 
beverage alcohol — that the beverage alcohol pays the tax ? 

Mr. Crounse. No; beverage alcohol is ethyl alcohol paying that 
tax, and nonbeverage alcohol is ethyl alcohol paying a differential 
rate of $2.20 per gallon authorized by the revenue act of 1917. The 
generic term covers all alcohol made from molasses or grain or any 
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of these materials of a starcliy or sugary character. The differential 
between beverage and nonbeverage spirits is the rate of tax, and the 
regulations provided by the Internal Revenue Bureau for their use. 
Beverage alcohol can no longer be made, and after the 1st of July it 
will no longer be sold, but nonbeverage alcohol paying a differential 
rate of i82.20, as against $6.40, is sold upon internal revenue permits 
and will be sold het'eaf te^. It is provided for specifically in the biU. 

Industrial alcohol, or denatured alcohol, is ethyl alcohol rendered 
imfit for beverage use by the addition of some appropriate substance. 
There is no tax on this alcohol. In addition the law allows pure 
ethyl alcohol to be tised frfee of tax under strict regulation for gov- 
ernmental purposes, as in the manufacture of smokeless powder, for 
scientific purposes in certain institutions and in hospitals not con- 
ducted for profit. 

Ite Chairman. You Hiean that that is provided for in the bill? 

Mr. Crounse. That is provided for in the regulations and the 
internal revenue laws at the present time.. . In the hospitals it is used 
for bathing purposes, and m some cases lor the preservation of 
anatomical specimens whel'e it is necessary and where denatured 
alcohol can not be used. 
\ Wood or methyl alcohol is an entirely different product. It is pro- 
duced by the desti^uctive distillation of wood and is a poison, with an 
active aflanity for the optic nerve. It is a vety important industrial 
article. As 1 say, it is a poison and in the cl*ude form a very virult&nt 
poison and has an extraordinary; and very active affinitj^ for the optic 
nerve. The result is that its misuse frequently results in death, and 
in very many cases in blindness. If a tnan has an idiosyncrasy against 
it even, he will soon be overcome by it. I recall the fact tnat when 
we were before the Committee on Ways and Means of the House in 
1906, when the free alcohol bill was pending — the denatured alcohol 
bill — ^we had a witness there who had been blind for seven yfears. 
That man was a painter. He had had occasion on a very cold day in 
winter to varnish the top of a table in a hot, close room. The heat 
evaporated the fumes of the sheUac varnish which he was using^ 
and which was cut or dissolved With wood alcohol, and from inhaling 
those fumes he became blind. He had then been blind seven years, 
and while I have not followed the clinical history of that case since 
that time I have no doubt that he is blind to-day. 

In 1906 this denatured alcohol law I speak of was passed by Con- 
gress, after a campaign that began when Senator Hoar of Massachu- 
setts, in 1884, introduced a provision into a then pending tariff bill. 
The campaign went on for 22 years before the United States verv 
laggardly — ^because we were the last of what you may call the civil- 
ized nations to adopt that up-to-date and modem policy — passed 
this act in 1906. 

Under that law there are two general forms of denatured alcohol^ 
what is known as completely denatured alcohol, and a numbet of 
varieties of specially denatured alcohol. The completely denatured 
alcohol is composed of 100 parts of ethyl or grain alcohol, as it is 
commonly called, and 10 parts of methyl or wood alcohol and one- 
half of 1 per cent of benzine, corresponding to certain chemical 
characteristics. 

The Chairman. Mr. Crounse, I hope you will reahze that our time 
is exceedingly precious. We have a great deal to do, and I would 
ask that you discuss the things relative to the issue presented. 
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Mr. Crounse, I have about finished this general statement. I 
simply wanted to get before you the character of these various kinds 
of alcohol dealt with in this bill, because you must remember that 
title 2 of this bill is something that has not been discussed at all and 
is very important. It deals with the whole subject of industrial 
alcohol, as it can be used in a thousand and one industries in the 
United States. 

Just as illustrating the importance of that, I would say that when 
the German drive was on a year ago — and this was testified to the 
other day by Dr. Whitaker, vice president of the United States Indus- 
trial Alcohol Co., and who was a member of the War Industries 
Board — Gen. Pershing sent to the United States for 1,000 tons of 
mustard gas per day to be delivered forthwith. That required the 
manufacture of 1,000 tons of alcohol per day. The entire dietitling 
industries of the United States had to be commandeered and turned 
from every other class of production to make denatured alcohol. 

I have statistics here showing how, since 1907, the production of 
denatured alcohol has risen from 1,780,000 to 55,000,000 gallons, the 
latter %ure representing the daily output, running 365 days of the 
year, of^535 tons of denatured alcohol per day. That will give you 
some idea of the importance of this thing. Gen. Pershing's order 
called for the dehvery of nearly twice that amount each day, and I 
am verv glad to say that they were able to arrange to do it. 

I wiU insert the statistics referred to at this point. They are as 
follows: 
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I said the other day before the House committee that alcohol as 
an industrial material was almost as important to the United States 
as pig iron, and that was supported by the statement of Deputy 
CoEomiasioner of Internal Revenue Gaylord, who is an accomplished 
speciahst in this subject. German's supremacv in the chemical 
industry is due almost entirely to the fact that long before we had 
recognized the value of alcohol they had done so. To-day their 
promiction of denatured alcohol is 10 gallons to 1, as compared with 
the United States. 

Distilleries making whisky and other beverages can be easily 
remodeled to make industrial alcohol, and it is the purpose of title 2 
of the Nelson bill to revise the regulations covering distillation so as 
to facihtate the manufacture of dcohol and reduce its cost without 
withdrawing any necessary safeguards. 
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The drug trade is specially interested in what is known as non- 
beverage alcohol, which we use in all of our goods. This is pure 
ethyl alcohol, taxed at a differential rate of $2.20 per gallon. Tnere 
is no reason why it should not be made in industrial distiUeries and 
released on payment of tax upon permits to be issued as provided in 
the Nelson bill and also in the Volstead bill. I have here, and I 
would like to leave with the committee for its information, some 
copies of the Treasury ruling 2788. This is a ruling in respect to the 
regulation by the Government of the drug and allied trades using 
nonbeverage alcohol, taxed at $2.20 per gaUon.' 

This code of regulations was devised as a result of a series of 
conferences between the representatives of the Internal-Revenue 
Bureau and the drug and allied trades, and represents the very best 
talent in those two agencies. To-day we are all working under that 
code. We all have permits xmder that code, a fact I want to empha- 
size, because there is a suggestion which I want to make with refer- 
ence to the bill that deals particularly with that fact, that to-day 
every manufacturer who is using nonbeverage alcohol is obliged to 
get a permit from the Internal-Revenue Bureau and fill out a ques- 
tionnaire, and if there is any doubt as to the potable character of his 
product, he is obliged to submit the formula as well as a sample to 
the Internal-Revenue Bureau. These regulations I will leave with 
the committee. [See page 125.] 

Alcohol is the universal solvent and is used in the manufacture of 
drugs and medicines and in perfumery, toilet articles, and flavoring 
extracts solely because it is the only material that will do the work 
required of it. It is exceedingly costly, the current price, tax paid, 
being $4.80 per wine gallon in barrel lots. No more of it is used 
than is absolutely necessary, and for obvious reasons none would be 
used if a substitute could be found that would free our trade from 
attacks aimed at the beverage character of this essential material. 

The most important use of ethyl alcohol is in the manufacture of 
standard official drugs and medicines. The amount employed 
therein is not left to the whim of the producer, as so many appear to 
think, but it is absolutely fixed by law. I find that a great many 
people have the impression that the manufacturers of medicines 
put a lot of alcohol into them perhaps to stimulate the patient or 

Eerhaps, if they are not what tney should be, to induce people to 
uy them for their stimulating character. As a matter of fact, 
there is no basis for any such suggestion. The amount employed in 
all of our standard drugs is absolutely fixed by law. We have no 
control over it whatsoever. Congress in enacting the pure food and 
drug law of 1906 adopted the standards of the United States Phar- 
macopoeia and National Formulary and incorporated them in the 
statute. 

The Chairman. When you speak of drugs, you speak exclusively of 
proprietary medicines ? 

Mr. Crounse. I am speaking now of the standard drugs of the 
United States Pharmacopoeia and the National Formulary. Pro- 
prietary preparations are produced under a system which adopts an 
analogy from the U. S. P. Mr. Thompson, my colleague, will go 
further into that, but the proprietary preparations of to-day are 
produced under strict regulations provided by the Internal-Revenue 
Bureau, and those regulations are based upon the same principles 



PROHIBITING INTOXICATING BEVERAGES. 109 

that control the manufacture of standard drugs and medicines. 
Do I make that clear ? 

The Chairman. Yes. 

Mr. Crounse. The United States Pharmacopoeia and the National 
Pormulary represent the combined wisdom of the leading experts of 
<;hemistry, pharmacy, and medicine. There is a board, a permanent 
"board, whose duty it is at periods to revise these formula, and they 
are studying these subjects all of the time. One of the chief objects 
•of this periodical revision is to eliminate or reduce the amount of 
alcohol to be used in the production of each preparation listed 
therein. They cut it down where they can and in many cases they 
suggest other methods of preparing the drugs. 

The Chairman. By what authority is this board constituted ? 

Mr. Crounse. I do not know that the board has any statutory 
recognition, except that the pure food and drug law especially pro- 
vides that the work of these two boards, the United States Pharma- 
copoeia and the National Formulary, should be the standards of the 
United States, and they are enforced by the Department of 
-Agriculture. 

Senator Walsh. How are the members of the board selected ? 

Mr. Thompson. Every 10 years the boards of the medical associa- 
tions, the pharmaceutical associations, the boards of pharmacy, the 
State official dairv and food commissioners, the official chemists meet 
AS a delegate body, and then they appoint a committee of revision, 
which revises the United States Pharmacopoeia and the National 
Formulary, and that is made up largely by the American Pharma- 
<5eutical Association. 

Mr. R. H. Bond. The Medical Department of the United States 
Army and the United States Navy are represented on this board, and 
also the heads of colleges and institutions of learning. 

Mr. Crounse. The authority of the board has always been such 
that Congress has recognized it in the manner I have indicated. 
Only so much alcohol is permitted as is necessary to extract the 
active principle of the drug, to hold it in suspension — that is, to keep 
it from precipitating — and to prevent it from deteriorating or freezing. 
It will be seen, therefore, that the use of alcohol in the manufacture 
of standard drugs is closely regulated by law. Manufacturers 
•exceeding the authorized amoimts render themselves Uable to heavy 
penalties. Every one of these products is required by law to have on 
its label the exact precentage of alcohol that it carries, and if that is 
not a correct statement, the manufacturer can be prosecuted. 

This brings us, Mr. Chairman, to the consideration of the pro-, 
visions of the pending bill, as to which we wish to offer a few sug- 
gestions. Without undertaking to predict what the House may do 
Avith its bill, we are a Uttle embarrassed by the fact that we do not 
know what the House may have done this morning with respect to 
the Volstead biU. It is possible that the bill may have been reported 
to-day. 

We would like to call your attention to certain features of the bill 
which in our opinion should be modified. With regard to the first 
section of the bill, the members of my associations do not care what 
provisions you may put in, within the general scope of the language 
there now contained, but we do ask you to make it clear. Make 
it so clear that he who runs may read. I have read that section over 
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a dozen times. For 30 years I have been more or less familiar with 
internal-revenue legislation, and I can not satisfy myself as to 
whether that qualification of one-half of 1 per cent relates to all those 
articles enumerated or whether it begins with the conjunction *'or'' 
and continues '^fermented alcoholic uquor, etc/' We would like to 
have you draw that in such form that there would be no question 
about it, because while we do not make these goods, there ore some of 
them that we handle. 

The Chairman. I think there is no question in the minds of any of 
the committee but that the one-half of 1 per cent as in the bill S. 2081 
refers to all of the liquors theretofore specified. 

Mr. Crounse. It qualifies everything in the bill ? 

The Chairman. Yes; because we have discussed the matter some- 
what. 

Mr. Crounse. I hope that will be made absolutely clear, because 
the other day when I was in here I think Mr. Wheeler, in the course 
of his statement, suggested that legislation might perhaps prohibit 
the manufacture of any malt liquor, whether it contained any alcohol 
or not. 

Mr. Walsh. That view was expressed. 

The Chairman. That view was expressed, and the question was 
whether we should not amend it so that the one-half of 1 per ceait 
would apply only to those last-named liquids in the bill — ** whether 
medicated, proprietary, patented, or not, and by whatever name 
called, containing one-half of 1 per cent or more of alcohol by vol- 
ume" — ^whether or not we should not so amend the bill to make oae- 
half of 1 per cent apply only to those rather than those that had 
preceded. 

Mr. Crounse. If that is clearly shown, it' will relieve a great many 
men who do not understand it in its present form. With respect to 
'* vinous," imless that one-half of 1 per cent applies, you will shut off 
the manufacture of grape juice. 

The Chairman. Are you sure about that ? 

Mr. Crounse. Becavse that is unquestionably a vinous liquor, 
imfermented. Grape juice is a vinous liquor. You snoggested the 
other day what is to happen to root beer. 

Senator Wax SH. That must be so, because the term '^fermented'' 
immediately follows, and that necessarily implies that the vinous 
liquor referred to, therefore, is not fermented. 

Mr. Crounse. Is not fermented ? 

Senator Walsh. Yes. 

Mr. Crounse. Well, of course, if the one-half of 1 per cent of 
alcohol qualifies the entire 

Senator Walsh. That is another matter, but this designates 
''spiritous, vinous, or fermented alcoholic liquor." Now the use of 
the word *' fermented" immediately following "vinous" would imply 
that the vinous liquor there referred to is not fermented liquor, be- 
cavse it would not be repeated immediately. 

Mr. Crounse. Then is it the purpose of the bill to bar the manu- 
facture of unf ermented grape juice ? 

Senator Walsh. We have not really determined upon that. 

Mr. Crounse. Then that is one of the points to which I wotdd Kke 
to call your attention. Of course, the wholesale drug trade dis- 
tributes imfermented grape juice. 
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^Thij Chairman. Do you Jkuow what thbe Hou.^e coir mittee has done 
in regard to thftt part of the section 1, in its latest action ? 

Mr. Gbounse. Wfi have here, Mr. Chairnxan, a committee print in 
which this language is used. Shall I r«ad thii^^ fijst short section as the 
House committee agreed on it yesterday ? 

The QnAmMAx. x es. 

Mr. Crounse. This is a committee print. I do not think it is 
confidential. The first section reads as follows: 

That the word ** liquor" or the phrase "intoxicating liquor" used in this act shall 
b€l|conatnied to include alcohol, forandy* whic^y, nun, gin, beer, ale, poiifeer, and 
"wine, and in addition thereto any spirituous, vinous, malt, or fermented liquor, 
liquids, and compounds, whethw medicated, proprietary, patented — 

I think that should have said ''patent or patented^' — ''or not, and 
by whatever name called, containing one-half of one per centum or 
more of alcohol by volume, which are potable or capable of being 
uaed as a beverage." 

That is quite a different proposition from your bill. You were 
asking the othw day about root beer. Wh«n I was a boy and used to 
visit my grandmother in Wisconsin, she used to make root boer, which 
was rnadl by boiling down VArious barks, roots, etc., and adding to it, 
when it was cool, a little yeast, and a certain amount of sugar. It 
was th«n battled in small stone bottles, and the corks very carefully 
tied down. When you cut the cork latei, after a week or 10 days, 
when the beer was supposed to be r^eady for use, there was a slight 
explosion, hence the name "pop" and that was a preparation that 
was given to infants in those days. I remember enjoying it very 
much myself. We never imagined that it was an alcoholic beverage, 
but it seems to me it might come under this with regard to the com- 
mercial root beer of to-dav. 

Senator Wai.rii. Tbat would oertainlv be fermented. 

Mr. Cbounse. jinything is fermented that has the slightest oppor- 
tunity to decay by becommg exposed to the air. 

Senator NoKisis. Is it mtoxicating ? 

Mr. Crounse. You a^ me for my personal opinion ? 

Senator Nohris. Yes. 

Mr. Crounse. I wa3 never intoxicated by ray grandmother's root 
beer. 

Senator Norris. Is the commercial root beer intoxicating? 

Mr. Crounse. I will explain the method of its manufacture, and 
then you will get an idea as to probabilities. Commercial root beer 
is made as a result of the use of an extract which the manufacturers 
jM^oduce, and I tlm^k that the standard root beer extracts contain 
about 1.88 per cent of alcohol in the extract, but you can not drink 
the extract. It is highly concentrated, the active principle of 
barks and roots, and you could not get it down. That is diluted. I 
think the directions call for a dilution of a 3-ounce bottle with about 
5 gallons of water. The alcoholic content of that product depends 
on what you do with it. If you let it j»tand for a little while, as the 
directions call for, and then bottle it and keep it a week, it shows, 
as I recall, about ninety-three himdredths of 1 per cent of alcohol. 
It would show somewhat more alcohol from time to time thereafter, 
if you should open the cork for a few minutes, and put it back again. 
That is the practical side of it. The answer to the question as to 
whether root beer shows a certain per cent of alcohol or more, must 
ibe determned by the circumstances surrounding the handling of it. 
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Senator Norris. The thing that makes it intoxicating is alcohoL 

lifr. Crounse. The thing that makes it intoxicating is alcohol, but 
alcohol is produced in the beer itself by the natural process oi fer- 
mentation, after the beer is made. It is not merely the alcohol that 
is put into it through the use of the extract. 

Senator Norris. It seems to me that still the question is un- 
answered. 

Mr. Crounse. I would be very glad to make my answer as respon- 
sive as possible, if you will let me have your difficulty. 

Senator Norris. Is the beverage that you c«Ul root beer intoxi- 
cating ? 

Mr. Crounse. In my opinion it certainly is not, but I am holding 
no brief for or against root beer. I am merely pointing to the neces- 
sity of qualifying this language in such a way as to make it clear whether 
you mean root beer or not, oecause we handle root beer extracts. 

Senator Norris. Suppose we want to say that root beer is not 
intoxicating, what authoritv of law have we to pass that kind of a law ? 
Where is our constitutional p'ro vision that will give us authority ? 

Mr. Crounse. Mr. Wheeler the other day produced United States 
Supreme Court decisions here to show that you have authority to do 
anything you please for this purpose. 

Senator Norris. If we have, then we can make ordinary water 
intoxicating liquor, can we not ? 

Mr. Crounse. By reductio ad absurdum. 

Senator Norris. By statute. 

Mr. Crounse. By reductio ad absurdum. 

Senator King. By legislative fiat we could make anything intoxi- 
cating ? 

Senator Walsh. I do not understand that Mr. Crounse speaks as a 
constitutional lawyer. I understands that ^e represents certain 
drug associations. 

Mr. Crounse. I am speaking more from the industrial aspect. 

Senator Norris. But we get back to the proposition. He does 
not want us to say that root oeer is intoxicating 

Mr. Crounse. Oh, pardon me. I do not care what you say, so 
long as you say it plainly. 

Senator Norris. But I care what we say. I want to know 
whether by our simply saying by congressional edict that root beer 
is intoxicating, whether we nave any constitutional authority to 
enforce that kind of a law. 

Mr. Crounse. I could hardly answer that (juestion. 

Senator Norris. Do not we come to that, is not that the thing we 
have to determine ? We do not want to make ourselves ridiculous. 

Mr. Crounse. You would undoubtedly have to determine it, but 
how you should determine it I am not in a position to say. 

Senator King. I think there is a school in this coimtry that takes 
that position, that if we should declare root beer, which is not intoxi- 
cating, to be intoxicating, we would have the power to do that, 
imder that constitutional amendment. 

Senator Norris. We are going to legislate under that constitu- 
tional amendment, and I want to enforce it in good faith, but that is 
confined to intoxicating liquors, and just the minute we get outside 
of intoxicating liquors, we are going beyond the constitutional pro^ 
vision that gives us authority. 
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Mr. Crounse. The Legislature of Mississippi passed a law prohibit- 
ing the manufacture and sale of any malt liquor. There was made 
in the State of Mississippi a preparation known as Poinsettia. Poin- 
settia was a malt liquor, which, according to the agreed statement of 
fact by both sides, contained absolutely no alcohol, but it was a 
malt liquor, and under the prohibition statute of the State, they 
found against Poinsettia, and the United States Supreme Court 
sustained the decision. 

Senator Norris. That was a State statute ? 

Mr. Crounse. Yes. 

Senator Norris. I suppose a State under its authority could make 
something illegal in its manufacture, even though it were not intoxi- 
cating liquor, but Congress has to confine itself to intoxicating 
liquor under that constitutional amendment. 

Mr. Crounse. I am sorry that you did not hear Mr. Wheeler's 
argument the other day from the legal aspect, because he covered 
that question quite fully from his standpoint. 

Senator Walsh. Plainly stating Mr. Wheeler's position, it is this, 
as I understand it, that if preparations are made so nearly like intoxi- 
cating liquor as to afford an easy opportunity for an evasion of the 
law or a violation of the law, the grant of power to prohibit the sale 
of intoxicating liquors carries witn it the power to prohibit the sale 
of those closely related articles. I am not contending whether it is 
sound or unsound. I am trying to state the position, because I do 
not think it was stated as broamy as Senator King indicates, that it 
would include the prohibition of the drinking of water. 

Senator Norris. At* this time, for the purpose, of this discussion, 
I am not controverting that proposition. Still, if Congress by an 
edict now recognizing that we are confined to intoxicating liquors, 
shall state that some beverage without reference to its intoxicating 
character, is intoxicating, we are §oing beyond the authority to 
prohibit its manufacture or sale, and then it must follow that some 
other Congress that wants to assist in avoiding the law, can say that 
liquor containing 5 per cent of alcohol is not intoxicating, and not 
covered by the constitutional amendment. So the people who are 
trying to get in imder one cover, if they succeed in getting under, 
are only opening the door to let the other fellows come in the other 

wav. 

The Chairman. I would like to ask Mr. Crounse this question: 
Do you think the ordinary root L)eer sold at soda foimtains and 
restaurants contains more than one-half of 1 per cent of alcohol in 
volume ? 

Mr. Crounse. T am not familiar with the exact technique of the 

Preparation of the beer from the extract by the average soda fountain, 
'he extract of root beer is used in making a solution which is sold 
usually from equipment that is either furnished by the druggist 
himself or by the proprietor of the extract, which he employs, it all 
depends upon the conditions that accompany the manutacture of the 
root beer from the extract and its handling thereafter. Unques- 
tionably it can be made to exceed in content one-half of 1 per cent. 
I quoted you the figure of one test. I am not at liberty to tell you 
where I get that figure, but I can assure you that it is absolutely 
reUable, and I can put you in the way of verifying it. If made 
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according to instamctioas by eKperte, it may contain mnety-tiiree 
one hundredths of 1 per cent of alcohol. 

The Chairman. Take root beer as it is ordinarily sold at the &oda 
fountains in the drug stores. Would you think that it would intoxi- 
cate ? 

Mr. Ckqu3jse. No. 

The Chaib¥An. That a man couW drink enowgh of it to intoxicate 
himself? 

Mr. Crounse.No; I should positively say not. 

Senator Walsh. I would like to inc^uire what jour information is 
as to whether root beer as it is ordinarily dealt with, as stated by the 
chainnan; at the soda fountains and other places of that character, 
does or does not contain more than one-half of 1 per cent of alcohol ? 

Mr. Crounse. As I said before, if there were 10 druggists taking 
the root4)eer extract and making it .up for dispensing at their soda 
fountains, there might be 10 different intervals passing from the time 
that the product was made 

Senator Walsh. I appreciate all that. 

Mr. Crounse. Then, it is a question simply of my personal knowl- 
edge? 

Senator Walsh. I appreciate that if you uncork a bottle and sub- 
ject it to a chemical analysis, there is no alcohol in it. At least, 
that is my understanding of the matter. 

Mr. Crounse. No. You mean at the outset? 

Senator Walsh. At the outset. 

Mr. Crounse. At the outset you would have a dilution of 1.83 
per cent in the ratio of 3 ounces to 5 gallons. 

Senator Walsh. The alcohol is the result of the oxidization ? 

Mr. Crounse. Yes, except for the infinitesmal trace which would 
be in a solution of 5 gallons in which a 3-ounce bottle with 1.83 per 
cent of alcohol had been poured. 

Senator Wlash. You say it contains 1.83 per icent? 

Mr. Crounse. I am speaking of the extracts in the bottle. 

Senator Walsh. The extract in the bottle from which the beer is 
made ? 

Mr. Crounse. Yes. 

Senator Walsh. That contains 1.83 per cent? 

Mr, Crounse. Yes. 

The Chairman. What do you mean by that 1.83 ? 

Mr. Crounse*. One and eighty-three hundredths per cent. That 
is the extract which is not consumed, which is incapable of being 
consumed as such. I would like to answer your question as to root 
beer at fountains, but you see it would involve some personal knowledge 
of the manner in which the beer is handled by each retail dru^st. 

Senator Walsh. It would not involve anything of the kmd. It 
would simply involve going around to the ordinary soda fountain, 
ordering a glass of root beer, and talking it home and analyzing it, 
and getting another from another and another soda fountain m a 
scientific way, and finally determining whether the ordinary root 
beer sold at the foimtains does or does not contain more than one-half 
of 1 per cent of alcohol. 

Mr. Crounse. I can not answer that, because I have never dpne 
that. 
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Senator Walsh, Of course, I do not imagine that you have, but I 
supposed that possibly some of the people you represent might have 
done it, or that some of the scientists might have done it, or some- 
body else interested in it. 

Mr. Croitnse. No; I simply took up root beer because the chairman 
himself had suggested it the other day, and it occurred to me as one 
of those things as to which this bill should be clear. 

The Chaibman. It never will be clear imtil we determine that 
question. 

Mr. Crounse. I think you are entirely right about that, I wish 
to emphasize that all I have said as to tms article is that a test, very 
carefully made, of root beer quite recently under conditions which 
followed as nearly as possible the instructions upon the bottle of 
extract, showed that after the period which is supposed to elapse 
before the product is drinkable, it then by analysis, carefully made, 
showed ninety-three-one hundredths of 1 per cent of alcohol. 

The Chairman. My question in regard to root beer was suggested 
by a suggested amendment here, which would prohibit the manu- 
facture and sale of these specific drinks without reference to alco- 
holic content. 

Mr. Crounse. Yes, and this discussion, so far as I am concerned, 
is simply to urge that you make this provision of the bill as clemr 
as possible. 

Mr. Woodruff. Mr. Chairman, I am Mr. Woodruff of the Am^can 
Drug Manufacturers' Association. I would suggest that the Com- 
missioner of Internal Revenue periodically analyzes the various 

])reparations that are put upon the market that may contam so 
ittle medicine as to render the product a beverage rather than a 
medicine, and 1 do not understand that they have ever analyzed 
root beer. I think the Internal Revenue iJepartment recognizes 
root beer as a nonintoxicating beverage as ordinarily dispensed at 
soda fountains, and it is passed as such. 

Mr. Crounse. Mr. Chairman, we have si^gested an amendment 
on page 4, line 10, of the Senate bill, and I want to say that this 
amendment is concurred in by the drug and allied trades. It is the 
result of a conference that we had. We wish on page 4, line 10, to 
strike out the words ''nonpotable and incapable of being used for 
beverage purposes," and to insert in lieu thereof the words "imfit 
for use as an intoxicating beverage." We want to clarify that, and 
we believe that the qualifying term "nonpo table and in^pable of 
being used for beverage purposes" would be ambiguous. We desire 
to strike out those words and insert the words "unfit for use as an 
intoxicating beverage." The qualifying term "nonpotable and in- 
capable of being used for beverage purposes,'' certainly as applied 
to flavoring extracts and to some toilet articles, and probably to 
some medicinal preparations, would deprive many legitimate manu- 
facturers of the protection to which tney are entitled, and which 
the proposed law purports to give them. The term "nonpo table" 
has never been legally defined, and may be held to be anything 
which could be drunk by man, woman, or child, however degenerate, 
or whatever the consequences to life and health might be. The 
term "incapable of being used for beverage purposes" is open to 
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exactly the same objections. Furthermore, it is cumulative, follow- 
ing ^'nonpo table," and is likely to be given some additional signifi- 
cance in any judicial decision that may be made. The employment 
of these phrases would mean constant litigation and many diverse 
court rulmgs in different jurisdictions. The amendment we sug- 
gest, namely, the phrase ''unfit for use as an intoxicating beverage'^ 
would cure tnis defect. In addition, the language guoted is identical 
with that employed in section 10, line 18, title 2, in this bill, as ap- 
plied to industrial alcohol. 

The Chairman. What page is that ? 

Mr. Crounse. It is title 2, section 10, Hue 18. Does that follow 
this bill hne for line ? 

Mr. Thompson. It is on pag:e 34 of the bill. 

Mr. Crounse. We would nke to have the language of the bill 
standardized, so far as possible, to incorporate that. 

Senator Norris. Let me get that agam. I do not have the place;. 
You were speaking^ of section 10. 

Mr. Crounse. rage 24, line 18. You see the language there, 
''unfit for use as an intoxicating beverage.^' 

Senator Walsh. If we get to standardizing the language, we will 
have to do the same thing m section 1, because we have the language 
there ''which are potable or capable of being used as a beverage." 

Mr. Crounse. That is a definition of intoxicating beverages. We 
do not care anything about that. These are the exceptions, and these 
are not intoxicating beverages. They are exempted from the opera- 
tion of the bill by tnat specmc language, and we would like to change 
the form of the exemption. 

Senator Norris. What change do vou suggest ? 

Mr. Crounse. We propose to strike out tne phrase "nonpo table 
and incapable of being used for beverage piu*poses." 

Senator Norris. I am referring now to line 18, page 34. 

Mr. Crounse. We simply insert that language m lieu of what we 
propose to strike out. In this connection we call attention to the 
fact that Deputy Commissioner Gay lord, of the Internal Revenue 
Bureau, in charge of the interpretation of all the statutes relating to 
spirits, having had very large experience,- in testifying before the 
House committee the otner day, recommended that the words "non- 
potable and incapable of bemg used for beverage purposes" be 
stricken out and tne other language substituted, and he called atten- 
tion to the fact that this language was well understood throughout 
the Internal Revenue Service and has been in force since 1906. . 

The Chairman. Where and when did Mr. Gaylord make this 
recommendation ? 

Mr. Crounse. Before the House Committee on the Judiciary, about 
10 days ago. We also call attention to the fact that Dr. Adams, who 
is chief of the technolo^cal division of the Internal Revenue Bureau^ 
which includes the section of chemistry, agrees that the words "non- 
potable and incapable of being used for beverage purposes'' would be 
''too strong'' as applied to flavoring extracts and certain toilet prep- 
arations. He said that in determming just what is actually non- 
potable — that is to say, what you can drink and what is capable of 
feeing used as a beverage — ^'you would put an awful burden on the 
chemical staff." He also testified that wnat would be potable for one 
person would be nonpotable for another. There might be a marked 
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idiosyncrasy as between different people. These opinions are based 
upon nearly two years' experience in the execution of the law of 1917, 
and the carefully formulated regulations thereunder. Both those 
men have had a long experience in the enforcement of the statute 
and the regulations thereunder. 

We anticipate that it will be said that a number of the States have 
enacted laws employing the language to which we object, and that 
manufacturers of legitimate products have not suffered thereunder. 
We do not admit that. There has been trouble. But we have 
another answer, and that is that under bone-dry national prohibition 
new conditions will have to be faced. In the first place, there will be 
no bootlegging except of illicitly made goods. The man who wants 
to get a dnnk now is able to buy it, or has been able in the past to 
get it, through some subterranean channel, but under this law there 
will be a much larger force under the Internal Revenue Bureau or the 
prohibition commissioner, if there be one, and presumably the super- 
vision and restriction of this traffic will be vastly more efficient than 
it has been in the past. In the third place, we have just passed an 
exceedingly drastic antinarcotic law, so that these degenerates can 
nojb turn to narcotics. ^ 

iWith regard to the larger force to prevent illicit distillation and the 
putting an end to that sort of thing, I would call your attention to the 
fact that such manufacture has been growing rapidly of late, and when 
you shut that off, you do something that is going to jar the people of 
ungovernable appetites for intoxicating beverages. During the fiscal 
year 1918, 3,461 ilUcit stills were seized oy Federal officials and report- 
ed to the Internal Revenue Bureau. Of these, 831 or nearly 25 per 
cent, were seized in North Carolina; 781, or 20 per cent, were seized 
in Georgia; 346, or 10 per cent, in Alabama; 340, or 10 per cent, in 
Virania; 280, or 9 per cent, in South Carolina, and 226, or 6 per cent, 
in Tennessee. These are all so-called dry States. The remaining 21 
per cent were widely scattered through 29 other States. 

It will be noted that these seizures were at the rate of 288 a month. 
I am now reliably informed that early in the current fiscal year, ending 
the 30th instant, the number rose to 400 per month and that in recent 
months it has risen to 600 per month, or at the rate of 7,200 per 
anniun, an increase of more than 100 per cent over last year. Pre- 
sumably the illicit traffic in the product of these stills, which sells for 
about $16 a gallon in some districts, according to a statement made to 
me the other day by an experienced revenue officer, will be greatly^ 
reduced under the supervision provided by this bill. 

The greater vigilance to be exercised against bootlegging, illicit 
distillation and the sale and use of narcotics, is likely to result in more 
or less experimentation with nonbeverage alcoholic preparations, 
making it necessary to safeguard these products so as to permit their 
continued manufacture and sale for legitimate purposes, whUe pre- 
venting their consumption as substitutes for alcohoUc beverages. 
Reputable manuf actiuers should not be put at the mercy of a few 
degenerates. 

To further safeguard the use of legitimate products we suggest 
another amendment in the same section. 

Senator Walsh. Under the language that you suggest '^ unfit for 
use as an intoxicating beverage,'' in the first place, they must be 
medical preparations manufactured in accordance with formulas, and 
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then they must be unfit for use as intoxicating beverages. You are 
looking for clarity, but do you think you will get it in that expression ? 

Mr. Crounse We think so, yes, and we think so especiallv in view 
of the opinions of the men who have been administering these laws 
for a number of years. It agrees with the unanimous opinion of all 
om* own experts and our experienced manufacturers and dealers. 

Senator Walsh. Who is to determine whether it is unfit or not? 

Mr. Crounse. The same authority exactly that would determine 
whether it is nonpotable or incapable of being used as a beverage. 

Senator Walsh. How much difference is there between the two 
expressions? You want us to change this language so that its 
meaning may be more clear. How much clearer is " unfit for use as 
an intoxicatmg beverage" than "nonpotable and incapable of being 
used''? 

Mr. Crounse. Not only to make it more clear, but so as to obviate 
a ruling that might be made that because a thing was capable of being 
drunk, it could not be manufactured. 

Senator Walsh. Anything fluid can be drunk. 

Mr. Crounse. And many of the dictionaries in their definition of 
the term "potable'' say "that which one can drink, that which is 
fluid, a flowing liquid." That is what we are afraid of — that in these 
decisions handed down in a great many different jurisdictions, we vriill 
constantly get a variety of rulings under that particular language. 

Senator Walsh. That, of course, could not be the case because this 
states a particular thing. You say that it could not include every 
liquid? 

Mr. Crounse. No; of course it could not include every liquid, 
and we do not contend that anyone would take that extreme position. 
What I mean is that the decisions niight run from as close to that 
as any sane man could rule on up to the other extreme. 

Senator Walsh. I am endeavoring to draw you attention to the 
question of how much clarification you have brought about, and how 
much difference as a matter of fact there is between one expression 
and the othSr. 

Senator King. It seems to me that Senator Walsh's position is 
correct, but I apprehend there might be some justification for chang- 
ing the phrase to conform with the same phrase used on page 34. 

Senator Walsh. That is quite true — that should be done. 

Senator King. But I agree with Senator Walsh in that I do not 
see much clarity. 

Mr. Crounse. I do not intend to suggest that that was proposed 
solely for the purpose of clarity. It is also to get away from language 
which we regard dangerous, although we also think it clearer. 

Senator E!ing. The phrase is used in section 10 " unfit for use as an 
intoxicating beverage." That phrase perhaps ought to be imported 
into this section or this phrase imported into section 10. I think 
Senator Walsh's statement is correct. I can not see any clarity 
in the use of the latter phrase in preference to the other. 

Senator Norris. I believe I would rather use "unfit for use as a 
beverage" than to use "incapable of being used for a beverage." 
I can see how men would get into all kinds of trouble construing that 
language. What to one man would be unfit and incapable would not 
be to another. 
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Mr. Crounsb. That is Dr. Adams's statement almost verbatim. 
He said what would be potable lor one man would not be for another. 

The Chairman. Would not the court in construing that expression 
"nonpotable" take the sense of the average individual for that 
matter, who would regard such a drink as nonpot'able? The court 
would sav that that was what was meant. We are not to take into 
consideration the crazy individual who would drink lemon extract 
or some other liquid to make himself drunk; but we are to take the 
average man and his judgment in regard to such things, and he surely 
would not resort to a drink of that kind. 

Senator Walsh. Do you not get into the same difficulty with 
respect to the language you do use ? If you put it up to me, 1 would 
say that mescal is unfit for use as an intoxicating beverage; and I 
suppose the general opinion of people in this country would be that 
pulque is unfit for use as an intoxicating beverage. If pulque was 
one of the products prescribed by the United States Pharmacopoeia 
or the National Formulary, could not one then drink it or buy it 
and j>ut it up to a jury as to whether that is not unfit for use as an 
intoxicating beverage ? 

Mr. Crounse. I suppose that pulque is manufactured for beverage 
purposes solely. I am not familiar with the article except by hearsay. 

Senator Walsh. I aia not either, but I am simply spealang about 
the language you use — ''unfit for use as an intoxicating beverage.'^ 
Have you contributed to the situation any by substitutmg that lan- 
guage for "nonpotable and incapable of being used ?'' If you put it 
up to me I would say that pulque is nonpotable. 

Mr. Crounse. The best answer to that that I can make is that 
Senator Norris takes a different view, and if we were before a court 
in one jurisdiction we would find, perhaps, a favorable view of it, a 
view favorable to our contention, and in another jurisdiction we 
would get another view. It seemed to us that the language that 
had been used by the Internal Revenue Bureau all these years was 
safer than to employ the language in the bill. 

Senator Norris. I confess I do not like the torm '^ incapable of 
being used." I can see a lot of opportunity for disagreement there, 
but there will be some if we use the word "unfit.'' We can not 
escape difficulties. 

Mr. Crounse. Absolutely not. 

Senator Norris. There is a wide difference and chance for men to 
disagree on what is incapable of being used for beverage purposes. 

The Chairman. The term ''incapable'' gives me more difficulty 
than the term "nonpotable." 

Mr. Crounse. And as I have suggested, I think it is cumulative. 
It adds to the difficulties presented by the term "nonpotable." We 
propose to safeguard that amendment by another on page 4, line 21, 
where we propose to insert a new paragraph after that Ime. 

The Chairman. Relating to vinegar? 

Mr. Crounse. This is after line 21, to insert the following as a 
new paragraph : 

Any person "vrho shall knowingly sell any of the articles enumerated in subdivisions 
a, b, c, d, e, and f for beverage purposes, or vho shall sell same under circumstances 
from vhich the seller might reasonably deduce the intention of the purchaser to use 
them for beverage purposes, shall be subject to the penalties provided in section 34 
of this act. 
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That, I think, is the exact language of a Treasury regulation that 
has beeu in force for many years and which has proven very salutary. 
We think that by putting that in to safeguard the exemptions, you 
will be able to prosecute the retailer who sells these things in large 
quantities or repeatedly to individuals, or to minors, or to persons 
who should not buy them and who are not buying them for l^itimate 

gurposes. This amendment was suggested to us by Mr. ^^lstead, 
hairman of the House Judiciary Committee, and we very heartily 
concurred in it. On page 4, line 16, we propose another amendment. 
Before coming to that, Mr. Thompson remmds me that the amend- 
ment I suggest where we change the language "nonpotable and 
incapable oi being used'' should be made with reference to all of those 
paragraphs following. 

Coming now to the next amendment which I desire to suggest, 
this is the requirement that perfumery and toilet waters, etc., shall 
be marked to show the alcoholic content. We suggest as an amend- 
ment on page 4, line 16, to strike out the words ^'contained in bottles 
or packages on which is printed conspicuously and legibly in English, 
the quantity by volume of alcohol in such preparations." 

We think that the marking of perfumery and toilet waters to show 
the alcoholic content would serve no useful purpose, but, on the 
contrary, would induce the purchase of such articles by persons to 
obtain the alcohol in them in some way for beverage purposes. The 
relations of the Treasury Department — and presumably the ref- 
lations of the Internal Revenue Bureau or the prohibition commis- 
sioner executing this law would contain the same provision — ^reauire 
that a manufacturer who applies for a permit to make any of tnese 
goods be obliged to furnish the alcoholic content of every one of the 
preparations, so that it is now a matter of public record, and it is 
not put on the bottle because that would be an invitation to a dis- 
honest retail merchant to call his patrons' attention to these things. 
He would not even have to name them. He could take the purchaser 
up to the case and point to the alcoholic content of the diflFerent 
products and in that way advertise them as beverages for degenerates. 
Existing statutes require medicinal preparations only to show alco- 
holic content. This requirement was oased on the fact that the 
manufacturers of such preparations were not required by any other 
law or regulations in force m 1906, when the pure food and drug law 
was enacted, to disclose the amoimt of alconolic content, even for 
official records. Congress in its wisdom and in deference to the 
recommendations of Government officials decided not to require 
flavoring extracts to be marked to show the alcoholic content, the 
reasons put forth being those that I have cited. The experts gave it 
as their opinion that flavoring extracts ought not to be requ^ed to 
show the alcohoUc content, fi it is thought there should be a record 
somewhere of the alcoholic content in these goods, I beg to remind 
you that under the regulations which govern applications for permits 
to produce them, the commissioner requires the alcohoUc content of 
all preparations to be stated for official record, and the percentage 
thus disclosed, taken in connection with the other ingredients and the 
general character of the preparation, is the determining factor in 
ruling upon the application. We assume that the commissioner of 
prohibition, if one oe appointed, would make a similar requirement. 
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Senator Norris. The idea I get from what you have just said is 
that you su£:^est as another amendment that subdivision (d),com- 
xnencii^ onmie 14. page 4, be entirely stricken out? 

Mr. &OIJN8E. On, no; the requirement only as to the statement 
of the amount of alcohol. 

Senator Norris. What else is there in that subdivision except that ? 

Senator Walsh. It would then read: 

(d) Toilet, medical, and antiseptic preparations and sohitions that are nonpotable 
and incapable of being used for beverage purposes. 

Mr. Crounse. And to strike out the language: 

Upon which are printed conspicuously and legibly in English the quantity, by 
volume, of alcohol in such preparations. 

Senator Walsh. You have given us reasons of a public character 
that m^ht move us to amend that. How are you interested in it ? 

Mr. CStouNSE. In no way at all, except this: We do not want any- 
one to be told continually day by day that these products contam 
so much alcohol; that if you buy these things you will be getting a 
considerable amoimt of alcohol. We do not want degenerates to be 
invited to purchase them. 

Senator Walsh. Your purpose in this matter is to protect the good 
reputation of the trade ? 

Mr. Crounse. Absolutely. We do not want degenerates to be 
invited to use these goods, as they would be if they were placed on 
view with the alcohouc content stated thereon. 

There is one other amendment I want to suggest and I do not think 
there will be any trouble about this. I uncferstand that the House 
committee, while it has not put it into this last draft of the bill, will 
put it' in. The amendment is on page 5, line 5, at the end of the 
paragraph to add the following: 

Persons holding permits from the Gommifisioner of Internal Revenue to purchase 
alcohol or wine shall not be required to secure the permit mentioned herein until the 
original permit has expired, hut in no case shall it extend beyond December 31, 1920. 

The situation is this: There are thousands of manufactiu*er8 who 
have submitted their samples and the various data called for by the 
Internal-Revenue Bureau, and who now hold permits. They are 
manufacturers in good and regular standing, entitled to use nonbev- 
erage alcohol in ftie manufactxire of their goods. If this law took 
effect immediately, say, on July 1, imder its terms, without this 
amendment, all those manufacturers would have to come down here 
to Washington and present themselves with all of their data anew 
and go before a new Doard and get new permits. 

The Chaibman. That would be the prohibition commissioner pro- 
vided for in the act ? 

Mr. Crounse. Yes; and secure from him all these permits. That 
would produce great congestion and would absolutely stop the manu- 
facture of these goods all over the United States for an indefinite 
length of time. The prohibition commissioner would have to organ- 
ize his office and employ his experts and then would have to take up 
these applications one by one and examine them and go through 
numerous formulas before he could issue new permits. 

Senator Norris. Could you give us an idea of about how many of 
these permits there are ? 
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Mr. Cbounse. I could not tell you, but they run into manyfthou- 
sands and the Internal-Revenue Bureau could give you the exact 

figures. nnpi 

Mr. Thompson. There are probably 60,000 druggists in the United 
States. HI 

Mr. Crounse. There are 60,000 retail druggists also eligiblejto 
secure such permits for the manufacture of goods. 

Senator Nobris. As a rule do they get them ? 

Mr. Crounse. As a rule the retail druggists have a smaller or 
greater number of specialties which they maKe themselves. Usually 
they manufacture an article which is based on some reputable physi- 
cian's prescription, which in practice in the commxmity has proven 
eflicacioiLS, and with the permission of the doctor they put it up and 
call it somebody's liniment or something else. 

Senator Norris. And they have to have a permit to do that ? 

Mr. Crounse. They have to have a permit from the Commissioner 
of Internal Revenue to obtain nonbeverage alcohol. You can see the 
condition that would result if our permits, which we now hold and 
under which we are manufacturing and using nonbevera^e alcohol, 
should be automatically revoked under this act. We simply ask that 
they shall be preserved, during good behavior, of course, until the 
new ones can comfortably be issued, and this would be accomplished 
by the language suggested. 

I desire to say one final word, and that is that we hope that before 
you begin the consideration of the technicalities of this bill and the 
framing of the exact language to be employed, you will send for the 
experts of the Internal-Revenue Bureau, either for a public hearing 
or for a private conference. Deputy Commissioner Gaylord and 
Dr. Adams are men of high standing and wide experience, and 
they have been executing mese very regulations which have been 
paraphrased in this bill, and they know the thing from one end to 
the other, and they would be of great assistance to you not only in 
supplying suggestions but in furnishing you with information. I am 
very much obliged to jrou, gentlemen. 

Senator Norris. I wish you would submit to the committee these 
several amendments which you have suggested. 

Mr. Crounse. I shall be very glad to. 

Senator Norris. In an amendment form. 

Mr. Crounse. I shall be very glad to do so. 

Senator Norris. So that in looking up the record and looking up 
your testimony to see what they are we will have them before us. 

Mr. Crounse. I shall be very glad to do that. 

(The amendments referred to are as follows:) 

Amendments to the Bh^l (S. 2081) for the Enporgbment of Prohibition 

Suggested by the Drug and Allied Trades. 

amendment 1. 

On page 3, line 25, strike out the words '^placed upon the market." 
IHscitssion, — ^The language ''placed upon the market" has no real place in this 
bill for the reason that it must be a matter of indifference as to how the goods are 
marketed, whether in the regular channels, that is to say, through the jobber or 
directlv through the retails or otherwise. You have provided against the withdrawal 
of alcofiol for other than Btrictly nonbeverage purposes and have proliibited the sole 
of intoxicating liquors. You have otherwise provided for the listing of preparations 
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which are being used for beverage piirpoees and have prohibited their sale. This 
being true, there must arise no real neceefiity for controlling the methods of distribu- 
tion. Furthermore, the distribution of food and drug products is already controlled 
by the food and drugs act. 

AMENDMENT 2. 

On page 4, line 10, strike out the words '^nonpotable and incapable of being used 
for beverage purposes," and insert in lieu thereof "unfit for use as an intoxicating 
beverage." 

Same amendment, page 4, lines 12 and 13, lines 15 and 16, and lines 19 and 20. 

Discussion. — The qualifjdng term **nonpotable and incapable of being used for 
beverage purposes" certainly as applied to flavoring extracts and to some toilet 
articles, and possibly as applied to some medicinal preparations, would deprive many 
legitimate manufacturers of the protection to which they are entitled and which the 
proposed law seeks to give them. The term "nonpotable" has never been legally 
denned and ihay be held to be anything which could be drunk by man, woman, or 
child, however degenerate, or whatever the consequences to life and health might be. 
The term ** incapable of being used for beverage piirposes" is open to exactly the same 
objections. The employment of these phrases would mean constant litigation and 
many diverse court rulmgs in different jurisdictions. The amendment we suggest, 
namely, the phrase "unfit for use as an intoxicating beverage" would cure this defect. 
In addition, the language quoted is identical with that employed in section 10, line 
18, in this bill, as applied to industrial alcohol. 

In this connection, we would call attention to the fact that Deputy Commissioner 
Gaylord, of the Internal Revenue Bureau, in testimony before the House committee 
(House hearings, p. 193), recommended that the words "nonpotable and incapable 
of being us:d for beverage purposes" be stricken out and the words "unfit for use as 
an intoxicating beverage" be substituted, calling attention to the fact that this phrase 
was well understood throughout the Internal Revenue Service. We would also 
remind you that Dr. Adams, Chief of the Division of Technology, Internal Revenue 
Bureau (House hearings, p. 190), criticized the words "nonpotable and incapable 
of being used for beverage purposes" as "too strong," adding that because of the 
difficulty in determining just what is nonpotable and incapable of being used for 
beverage purposes "you would put an awiul burd3n on the chemical staff." Mr. 
Adams also testified that what would be potable for one person would be nonpotable 
fOT another. 

AMENDMENT 3. 

On page 4, after line 21, insert new paragraph as follows: 

"Any person who eJiall knowingly sail any of the articles enumerated in subdi- 
visions a, b, c, d, e, and f for beverage purposes, or who shall sell same under circum- 
stances from which the seller might reasonably deduce the intention of the purchaser 
to use them for beverage purposes, shall be subject to the penalties provided m section 
34 of this act. " 

Discussion. — This amendment, suggested by ('hairman Volstead, is heartily ap- 
proved by us. It is almost verlxatim the langui^e of a regulation of the Internal 
Revenue Bureau that has proven highly effective in preventing the diversion of 
standard alcoholic preparations from nonbeverage to beverage uses. Its adoption 
would further safeguard the exemption provisions of this section. 

AMENDMENT 4. 

On page 4, line 16, strike out the words "contained in bottles or packages on which 
is printed conspicuously and legibly in English, the quantity by volume of alcohol in 
such preparations. " 

Disaiasion. — The marking of perfumery and toilet waters to show the alcoholic 
content would serve absolutely no useful purpose, but, on the contrary, would induce 
the purchase of such articles by persons seeking to obtain alcohol in some form — any 
form — for beverage purposes. 

Existing statutes (Pure Food and Drug Laws of 1906) require medicinal preparations 
only to be marked to show alcoholic content. This requirement was based on the 
fact that manufacturers of such preparations were not required by any other law or 
regulation then in force to disclose the amount of alcohol contained therein, even for 
an official record. Congress, in its wisdom and in deference to recommendations of 
the government officials, decided, however, not to require flavoring extracts to be 
marked to show the alcoholic content, the reason put forward being substantially those 
we have cited above. 
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If it is held that there should be a record somewhere of the alcohol contained in these 
goods, we beg to remind you that, under the regulations which govern applications 
for permits to purchase nonbeverage alcohol, the Commissioner oi Internal Revenue 
requires the alcoholic conte^t of all preparations be to stated for the official record, 
and the percentage thus disclosed, taken in connection with the other in^dients 
and the |;eneral character of the preparation, is the determining factor in ruling upon 
the apphcation. We assume the Commissioner of Prohibition would mje a similar 
requirement. 

AMENDMENT 5. 

On page 5, line 5, at end of paragraph add the following: 

*' Persons holding permits from the Commissioner of Internal Revenue to purchase 
alcohol or wine shall not be required to secure the permit mentioned herein until the 
original permit has expired, but in no case shall it extend beyond December 31, 1920. ' 

Discussion. — ^Unless this amendment, which is taken verbatim from the Jones bill 
^S. 611), is added to the Nelson bill all manufacturers using alcohol — ^many thousand 
in the aggregate — ^will be compelled to suspend operations the moment this biU 
becomes a law and will not be able to resume production until the prohibition com- 
missioaer has had time to organize his bureau and give adequate consideration to the 
thousands of applications that would be filed with his office. All manufacturers now 
using nonbeverage alcohol are operating under permits issued by the Commissioner 
of Internal Revenue after painstaking investigation to determine the legitimate, 
nonbeverage character of their products. Such permits should certainly be good for 
a reasonable period unless revoked for cause. 

AMENDMENT 6. 

On page 7, after line 17, insert two new paragraphs as follows: 

'^Providedy That manufacturers or proprietors of preparations corresponding to the 
descriptions and limitations set fortn in section 5 shall not be required to aiscloee 
their formula or process unless the commissioner is in doubt as to the nonbeverage 
character of the preparation for which application for permit is made, and such formula 
or process is required to prevent the manufacture and sale of preparations reasonably 
likely to be used for beverage purposes.*' 

''Any person whose application for a permit shall be denied may by appropriate 
proceeding in any court of equity ask that the action of the commissioner in denying 
such permit be reviewed and the court may reverse, modify or confirm the decision oi 
the commissioner as the facts and the law of the case may aemand." 

Discussion, — The first x>aragraph of this amendment is intended merely to protect 
the manufacturers* formulas &om unnecessary disclosure, but recognizes the right of 
the prohibition commissioner to demand both formula and process, if he is actually 
in dou})t as to the nonbeverage character of the preparation for which application lor 
permit is made. This is the rule now in force in the Internal Revenue Bureau. 

The second paragraph of the amendment provides for a court review of decisions of 
the prohibition commissioner denying applications for permits. Such denial would 
estop a manufacturer from producing the goods he desired to make and should be 
reviewed in accordance with the procedure set forth in section 6 as to orders listing 
articles as "intoxicating beverages." Any delay encountered as a result of this court 
review would operate solely to the disadvantage of the manufacturer who, pending 
the court's decision, would be unable to make the goods desired. 

AMENDMENT 7. 

On page 9, line 15, after the word ''place" insert "at the option of the accused, 
either in Washington, D. C, or." 

Discussion. — This amendment would permit an accused manufacturer to elect to 
have the case against him heard in Washington or in some place within 50 miles of the 
place where the alleged offense occurred. Under the bill, without this modification 
a manufacturer, before any determination of his guilt, might be obliged to travel, and 
transport all his witnesses, including experts, from Maine to Califorma or trom Oregon 
to Florida. 

AMENDMENT 8. 

On page 9, line 21, at the end of the paragraph, add the following: 
"Any person whose permit is revoked may, by appropriate proceedings in a court 
of eqiuty, ask that the action of the commissioner m revoking such permit be re- 
viewed, and the court may reverse, modify, or confirm the decision of the commis- 
sioner as the facts and the law of the case may demand." 
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Discussion. — The revocation of a permit would be even more disastrous to a manu- 
facturer tian the denial of a permit or the listing of his products as "intoxicating 
beverages " ; hence it is imperative that a court review should be provided for such 
orders, as in the case of listing orders provided for in section 6 of the bill. In this case, 
as in the other provisions prescribing a court review, the manufacturer would be the 
only party to suffer from the delay, inasmuch as the bill provides that, pending final 
adjudication, the manufacturer shall cease the production of the goods in question. 

AMENDMENT 9. 

On page 9, line 23, after the word ''liquor," insert the words "except the articles 
specifically exempted in section 5 of this act." 

Discussion. — This amendment is intended merely to clarify the provision referred 
to which obviously does not relate to articles specifically exempted by the terms of 
section 5. 

AMENDMENT 10. 

On page 30, Title II, line 18, strike out the words "or for the sale or disposition of 
alcohol for nonbeverage purposes." 

Discussion, — ^As the sale and disposition of taxable nonbeverage alcohol, as dis- 
tipguii^ed from tax-free alcohol, denatured or otherwise, are provided for under 
Tiue I of this bill, and are supervised by the commissioner of prohibition, the words 
to be stricken out have no proper place m Title II. 
Respectfully submitted. 

W. L. Crounse, 
National Wholesale Druggists^ Association, 
Manufacturing Perfumers^ Association. 
H. B. Thompson, 
Proprietary Association of America. 
E. C. Brokmeyer, 
National Association of Retail Druggists. 
Washington, June ^6, 1919. 

The nonbeverage alcohol regulations of the Internal-Revenue Bureau are as follows: 

(T. D. 2788.) 

nonbeverage distilled spirits and wines. 

Instructions relative to the sale and use of distilled spirits and wines for other than 
beverage purposes under the food-control act of August 10, 1917, and the acts of 
Noveinber 21, 1918, and modifying T. D. 2559, T. D. 2576, T. D. 2593, and T. D. 
2699. 

Treasury Department, 
Office of Commissioner of Internal Revenue, 

Washington^ D. C. 

To collectors of internal revenue, revenue agents, and other concerned. 

Section 15 of the act of August 10, 1917, entitled "An act to provide further for the 
national security and defense by encouraging the production, conserving the supply, 
and controlling the distribution of food products and fuel," is as follows: 

"Sec. 15. lliat from and after thirty days from the date of the approval of this act 
no foods, fruits, food materials, or feeds shall be used in the production of distilled 
spirits for beverage purposes: Provided, That under such rules, regulations, and bonds 
as the President ma^ prescribe, such materials may be used in the production of dis- 
tilled spirits exclusively for other than beverage purposes, or for the fortification of 
pure sweet Wines as defined by the act entitled * An act to increase the revenue, and 
for other purposes,' approved September eighth, nineteen hundred and sixteen. 
Nor shall mere be imported into the United States any distilled spirits. Whenever 
the President shall find that limitation, regulation, or prohibition of the use of foods, 
fruits, food materials, or feeds in the production of malt or vinous liquors for beverage 
purposes^ or that reduction of the alcoholic content of any such malt or vinous liquor, 
IS essential, in order to assure an adequate and continuous supply of food, or that the 
national security and defense will be subserved thereby, he is authorized, from time 
to time, to prescribe and give public notice of the extent of the limitation, r^ulation, 
prohibition, or reduction so necessitated. Whenever such notice shall have been given 
and shall remain unrevoked no person shall, after a reasonable time prescribed in such 
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notice, use any foods, fruits, food materials, or feeds in the production of malt or vinous 
liquors, or import any such liquors except under license issued by the President and 
in compliance with rules and regulations determined by him governing the production 
and importation of such licjuors and the alcholic content thereof. Any person who 
willfully violate tiie provisions of this section, or who shall use anv foods, fruits, food 
materials, or feeds in the production of malt or vinous liquors, or who shall import any 
such liquors, without first obtaining a license so to do when a license is re(]^uired under 
thi3 section, or who shall violate any rule or regulation made under thia section, shall be 
punished by a fine not exceeding $5,000, or by imprisonment for not more than two 
years, or both: Promded further. That nothing in this section shall be construed to 
authorize the licensing of the manufacture of vinous or malt liquors in any State, 
Territory, or the District of Columbia, or any civil subdivision thereof, where the 
manufacture of such vinous or malt liquor is prohibited." 

Section 16 of the act is as follows: 

"Sec. 16. That the President is authorized and directed to commandeer any or all 
distilled spirits in bond or in stock at the date of the approval of this act for redistilla- 
tion, in so far as such redistillation may be necessary to meet the requirements of the 
Government in the manufacture of munitions and other military and hospital supplies, 
or in so far as such redistillation would dispense with the necessity of utihzing-products 
and materials suitable for foods and feeds in the future manufacture oi distilled 
spirits for the purposes herein enumerated. The President shall determine and |)ay 
a just compensation for the distilled spirits so commandeered; and if the compensation 
so determined be not satisfactory to the person entitled to receive the same, such 
person shall be paid s6venty-five per centum of the amount so determined by the 
President and shall be entitled to sue the United States to recover such further sum 
as, added to said seventy-five per centum, will make up such amount as will be just 
compensation for such spirits, in the maimer provided by secti'^n twenty-four, 
paragraph twenty, and section one himdred and forty -five of the Judicial Oode. " 

EXECUTIVE ORDER. 

Acting under the authority of section 2 of the act of Congress approved August 10, 
1917, entitled **An act to provide further for the national security and defense by 
encouraging the production, conserving the supply, and controlling the distribution 
of food products and fuel, " whi6h section reads in part as follows: That in carrying 
out the purposes of this act' the President is authorized * * * to utilize any 
department or agency of the Government, and to coordinate their activities so as to 
avoid any preventable loss or duplication of effort or funds;'* because the office of the 
Commissioner of Internal Revenue in the Treasury Department is now regulating 
ihe production of distilled spirits through the United States and is in control of the 
macninery necessary to enf rce effectively the provisions of sections 15 and 16 of the 
aforesaid act of August 10, 1917, relating to distilled spirits: 

Now, in order more effectively to enforce the provisions of said act, and to avoid 
preventable duplication of effort and funds, I hereby direct that the Treasury Depart- 
ment shall henceforth supervise, direct, and carry into effect the provisions of sections 
15 and 16 of said act of August 10, 1917, and exercise the powers and authority therein 
given to the President, subject to such instructions and regulations as may horn, time 
to time be issued^ by the President. For this purpose the Secretary of the Treasury 
is hereby authorized to assign such duties to tne Commissioner of Internal Revenue, 
the internal revenue officers of the United States, and the Division of Customs, and 
to employ such additional assistants as he may deem necessary therefor. 

The Executive order dated August 10, 1917, providing for the organization of the 
United States Food Administration, so far as it is inconsistent herewith, is hereby 
modified. 

WooDROw Wilson. 

Washington, D. C, September 2, 1917. 

Section 1 of the act of November 21. 1918, entitled "An act to enable the Secretary 
of Agriculture to carry out, during tiie fiscal year ending June thirtieth, nineteen 
hundred and nineteen, the purposes of the act entitled An act to provide further 
for the national security andT defense by stimulating agriculture and facilitating the 
distribution of agricultural products,' and for other puiposes,'' is, in part, as follows: 

"That after June thirtieth, nineteen hundred and nineteen, until the conclusion 
of the present war and thereafter until the termination of demol ilization, the date 
of which shall be determined and proclaimed by the President of the United States, 
for the purpose of conserving the man power of the Nation, and to increase efficiency 
in the proauction of arms, munitions, ships, food, and clothing for the Army and 
Navy, it shall be unlawful to sell for beverage purposes any distilled spirits, and 



PBOHIBITIKQ IKTOXIGATIKQ BEYEBAGE& 127 

during said time no distilled spirits held in bond shall be removed therefrom for 
beverage purposes except for export. After May first, nineteen hundred and nineteen, 
until the conclusion of the present war and thereafter until the termination of demo- 
bilization, the date of which shall be determined and proclaimed by the President of 
the United States, no grains, cereals, fruit, or other food product shall be used in 
the manufacture or production of beer, wine, or other intoxicating malt or vinuous 
liquor for bevera^ purposes. After June thirtieth, nineteen hundred and nineteen^ 
until the conclusion of the present war and thereafter until the termination of demo- 
bilization, the date of which shall be determined and proclaimed by the President of 
the United States, no beer, wine, or other intoxicating malt or vinous liquor shall 
be sold for beverage purposes except for export. The Commissioner of Internal 
Revenue is hereby authorized and directed to prescribe rules and regulations, subject 
to the approval of the Secretary of the Treasiury, in regard to the manufactiu-e and 
sale of distilled spirits and removal of distilled spirits held in bond after June thirtieth, 
nineteen hundred and nineteen, until this a?t shall cease to operate for other than 
beverage purposes; also in regard to the manufacture, sale, and distribution of wine 
for sacramental, medicinal, or other than beverage uses. After the approval of this 
a^t no distilled, malt, vinous, or other intoxicating liquors shall be imported into 
the United States during the continuance of the present war and period of demobili- 
zation: Provv/ei, That this provision against importation shall not apply to shipments 
en roBte to the United States at the time of the paeiage of this act. 

''Any person who violates any of the foregoing provisions shall be punished by 
imprisonment not exceeding one year, or by fine not exceeding $1,000, or by both 
sudi imprisonment and fine: * * * Provided further, Thskt nothing^ in this act 
ediall be construed to int^ere with the power conferred upon the President by sec- 
tion fifteen of the food-control act, approved August tenth, nineteen hundred and 
seventeen." (Public nuipbered forty, Sixty-fifth Congress.) 

1. The following r^ulations are hereby promulgated under the foregoing acts and 
the order of the I^esident of the United States, plaining to the sale and use of dis- 
tilkd spirits and wines manufactured for other than beverage purposes, and under 
the act of October 3, 1917, and the revenue act of 1918, making a distinction in the 
rates of taxation on distilled spirits produced for other than beverage purposes and 
those produced for beverage purposes. 

(a) See Mim. 2021 relative to the manufacture of nonbeverage and nonalcoholic 
wines and nonbeverage brandy. 

FREB WrrHDRAWALS. 

2. These regulations do not apply to alcohol withdrawn for denaturation, to alcohol 
withdrawn for scientific purposes under section 3297, Revised Statutes, to distilled 
^irits withdrawn ior use of tne United States free of tax under section 3464, Revised 
Statutes, to spirits or wines withdrawn for export, or, except as regards labels, to 
wines shipped in bond, these cases being already provided for by a system of permits, 
bonds, etc. No wines produced after May 1, 1919, may be exported. 

DISTILLED SPIRITS AND WINES FOR B.EVERA6E PURPOSES PROHIBITED. 

3. The manufacture of distilled spirits from foods, fruits, food materials, or feeds 
for beverage purposes is prohibited after September 8, 1917. 

(a) All persons are forbidden to use any distilled spirits manufactured after Sep- 
tember 8, 1917, from foods, fruits, food materials, or feeds in manufacturing or prepar- 
ing beverages or to sell any such spirits for beverage purposes. 

^b) Foods, fruits, food materials, or feeds prohibited for use in producing beverage 
spirits are held to include all cereals, tubers, fruits, molasses, grape cheese, apple 
cheese, fruit parings, cannery refuse, beet-sugar molasses, sour wine, dilute saccharin 
liquid derived from sawdust, wood waste, pulp, and like bases (see Mim. 1627, which 
bases are held to include sirup derived from cactus known as ^'sotol '' and all other foods 
feeds, fruits, food materials, and the by-products thereof. This paragraph does not 
apply to the production of grape spirits solely for use in the fortification of sweet wines 
under the act of September 8, 1916. 

(c) The manufacture o^ wines for beverage purposes from the above materials is 
prohibited after May 1, 1919, under the act of November 21, 1918. 

(c?) All persons are forbidden (1) to produce any wines for beverage purposes or for 
export after May 1, 1919; (2) to sell any wines for beverage purposes after June 30, 1919, 
or (3^ after May 1, 1919, to use iEi,ny wines manufactured after that date for sacramental, 
medicinal or other than beverage uses, in the manufacture or preparation of beverages 
or to sell the same for beverage purposes. 



128 PROHIBITING INTOXICATIKG BEVERAGES. 

(^e) Under the act of August 10, 1917, it is illegal to manufacture beverage distilled 
spints from foods, fruits, food materials or feeds and in consequence no such beven^ 
spirits may be manufactured at the present time from such materials for export or 
obmestic use. Under the act of November 21, 1918, such materials can not be used in 
the manufacture of beer and wine or other intoxicating malt or vinous liquor, for 
beverage purposes after May 1, 1919, for domestic use or export, and under the same 
Act the importation of any alcoholic beverages is prohibited. See Customs T. D. 
37S24, effective November 21, 1918, except as to such beverages enroute on that date. 

BRANDY MADE FROM GRAPES. 

4. The fermenting and distilling of any materials for production of beverage 
brandy after September 8, 1917, is prohibited. Brandy produced from grapes may 
be distilled for fortifying sweet wines under the act of September 8, 1916, and act of 
August 10, 1917. Brandy nay be produced from materials fermented after September 
8, 1917, for other than bevera^fe purposes. 

LABELS. 

5. Distilled spirits manufactured for other than beverage purposes from foods, 
fruits, food materials, or feeds fermented after September 8, 1917, when entered into- 
warehouse must bear a printed label, to be provided by the distiller, bearing the 
following legend: 

"These spirits were produced from materials fermented after September 8, 1917. 
All persons are warned that their use in the manufacturing or preparation of bever- 
ages, or their use or sale for beverage purposes will subject the persons so using or 
selling them to very heavy penalties.'* 

(a) When spirits which were entered into warehouse prior to September 9, 1917, 
and which do not therefore bear the foregoing label, are withdrawn from warehouse 
tax-paid at the nonbeverage fate, the following label will be placed on each package 
at the time of withdrawal: 

"These spirits were tax-paid at the nonbeverage rate. All persons are warned that 
their use in the manufacture or preparation of beverages, or their use or sale for 
b3verage purposes, will subject the persons so using or selling them to very heavy 
penalties. 

(6) Wines manufactured for other than beverage purposes after Ma^r 1, 1919, and 
all wines sold after June 30, 1919, when removed from bonded wineries or bonded 
storerooms, including such wines shipped in bond, must bear a printed label to be 
provided by the wine maker, bearing tne following legend: 

"These wines are intended for sacramental, medicinal, or other than beverage 
uses. All persons are warned that their use in the manufacture or preparation of 
beverages or their use or sale for beverage purposes will subject the persons so using 
or selling tJiem to imprisonment for not exceeding one year or a fine not exceeding 
$1,000, or both." 

(c) These labels shall bear the date when affixed, shall be signed in the distiller's 
or wine maker's name by the distiller or wine maker or his legal representative, and 
shall be pasted to the commercial head of the barrel and secured thereto by five 
tacks, one in each comer and one in the middle of the label. The label must be 
rectangular in form, 4 by 6 inches, and must be printed in letters easily legible. 

(d) When the spirits or wines are contained in metal packages, such as tanks or 
tank cars, the use of tacks will not be required but the label must be securely pasted 
in a conspicuous place on the surface of the pacbsige, and in case of large tanks or tank 
cars must be proportionately larger than tiie regul »rly prescribed size, so as to be con- 
spicuous. 

(e) As to signatures to these labels, facsimilies o^ the distiller's or wine maker's 
signature may be imprinted on the labels either by printing, engraving, or rubber 
hand stamp. No advertising matter will be permitted on this label. 

(/) Such United States Pharmacopoeia or National Formulary preparations as 
aromatic elixirs, tincture of aromatica and similar preparations which are used by 
physicians and pharmacists principally as vehicles, and which are potable, may be 
made with nonbeverage alcohol and sold in good faith for legitimate uses, but the 
container must bear a label upon which shall appear the following statement: 

"This preparation has been made with nonbeverage alcohol, and the sale or use 
thereof for beverage purposes will render the vendor or user liable to severe penalties.'^ 
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CHANGE OP PACKAGE. 

6. All persons are forbidden to transfer any such spirits or wines from one container 
to another, whether rectified in the interval or not, without placing a label upon the 
new container bearing the same legend as above prescribed, unless the spirits shall 
have been denatured in a denaturing bonded warehouse under the supervision of 
internal revenue officers. This regulation shall not apply to containers holding 
1 pint or less. 

(a) All labels on packages containing nonbeverage spirits or wines must remain 
intact until the package is completely emptied and the marks, brands, and stamps are 
to be effaced and obliterated. Dealers are not, therefore, at liberty to substitute 
their own labels for such unchanged packages, or to cover or deface the same in any 
manner. 

BOOKS AND TRANSCRIPTS. 

7. When the packa^ges bearing labels as above described are sent out from the 
distillery, proper entries will be made on the distiller's record, 52c, and the date 
of production must be inserted by interlineation in red ink on said record, and like 
interlineation must be made on the transcript thereof sent to the collector's office. 
The storekeeper, in his record 18, will enter in red ink the date and number of the 
permit when the spirits are withdrawn from warehouse under a permit as hereinafter 
provided. 

(a) When packages of wine bearing labels as above described are sent out from the 
winery or bonded storeroom under a permit as hereinafter provided, they must each 
be given a serial number and separate entry made on Form 702 for each shipment 
showing the date shipped, the name and address of the consignee, the number and 
date of his permit, the quantity and alcoholic content of the wines, and the serial 
numbers of the packages contained in the shipment. 

(6) If any spirits or wines bearing such labels are for any legitimate reason, such as 
the purification or doubling of forfeited liquors, shipped to and received by a rectifier 
for rectification, entry will be made by interlineation in the dump sheet, Form 122, 
in the rectifier's record 64 and in the collector's record 39, showing the date of pro- 
duction as to spirits and also Uie purpose for which dumped for rectification. In all 
such cases collectors will cause investigation to be made before permitting the dump- 
ing of the spirits or wines, in order to satisfy themselves that the spirits or wines are 
not to be employed in any way in the manufacture of beverage goods. Rectifiers 
and wholesale liquor dealers will also be required to enter by interlineation in red 
ink as above on book 52 the date of production as to all such pacfcages of spirits received, 
and to make similar entries on monthly transcripts, Forms 52 A and 52B. 

(c) Record 52, modified to meet the circumstances, must be kept by rectifiers and 
wholesale liquor dealers showing transactions in nonbeverage wines. 

(d) Supplementary record 52 must also be kept by retail liquor dealers in non- 
beverage spirits and nonbeverage wines showing all transactions in such spirits and 
wines. This supplementary record 52 must be similar in size and form (modified 
where necessary) to that prescribed by T. D. 2655 dated September 11, 1918. 

(e) Transcript of the above records must be made and forwarded to the collector 
of internal revenue before the 10th of each month showing all transactions during the 
preceding month. 

(/) It must be clearly understood that transactions in nonbeverage wines as well 
as spirits must be kept on record 52 and supplemental record 52. . 

PERMITS. 

8. All persons, firms, or corporations (except distillers and proprietors of bonded 
warehouses, bonded wineries and bonded storerooms, making deliveries in the 
original tax-paid packages, who are alreadv required to give bonds') desiring to 
use or sell distilled spirits or wines for other than beverage purposes, will be required 
first to qualify therefor by filing with the collector of the district in which the business 
is to be conducted an application, in duplicate, for a permit, and a bond, in duplicate, 
to be approved by the collector of the district. 

(a) All persons are forbidden to sell or deliver distilled spirits or wines (excepting 
wines for sacramental purposes) for use or sale for other than beverage purposes to 
any person, firm, or corporation not qualified as a user or dealer as herein required, 
and then only upon the delivery by the persqn so qualified of application therefor in 
due form. 

(6) If an alcoholic compound is already listed in T. D. 2544 or subsequent decisions 
of similar purport as one requiring special tax for its manufacture and sale, permit 
shall not be issued, nor will permits be issued to retail liquor dealers, except phar- 
macists, as hereinafter provided. 
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(c) Where the manuftu^turer desiive to make United States Pharmacopoeia or 
National Formulary prbducts, the permit majr be approved by the collector of internal 
revenue without submitting the matter to this office, and as to such products a state- 
ment of the names by classes, such as ''tinctures,'' ''extracts,'' etc., and that they 
Conform to the standards above specified will be sufficient without any further de- 
scription or statement of formula. 

(a) In the case of alcoholic medicinal compounds which are not in conformity with 
the United States Pharmacopceia or National Formulary, the manufacturer will file 
with the collector, when requesting a permit for the use of nonbeverage alcohol or 
nonbeverage wines, the following data, in duplicate: The name of the preparation, 
by whom manufactured, for whom manufactured in cases where same is not placed 
on the market by the manufacturer, the advertising matter distributed with the 
preparatioit, and the percentage of alcohol, by volume, contained in the finished 
product. 

(e) A sworn statement, in duplicate, must be furnished that the medicinal compound 
contjEiins no more alcohol than is necessary for the purposes of extraction, solution, or 
preservation; that it contains in each fluid ounce a dose as a whole or in compatible 
combination of one or more agents of recognized therapeutic value; that it contains no 
agents either chemically or physiologically incompatible with the active medicinal 
agents upon which the medicinal claims are based, and that it is not a beverage and is 
not to be sold or used as a beverage. The Commissioner of Internal Revenue reserves 
the right, when in doubt as to the nonbeverage character of the preparation (and 
the applicant must accept such reservation^, to demand at any time the formula and 
process by which the article is manuf acturea . The collector immediately after issuing 
the permit will forward one copy of the data above specified to this office for filing in 
the Division of Chemistry, retaining; one copy for his files. 

(/) Where the collector is in doubt as to whether or not the medicinal compound 
is a beverage, he will issue the permit and submit the entire matter to the Commissioner 
of Intemaf Revenue with a commercial package or packages of not less than 16 ounces 
of the product for determination. 

(g) Homeopathic pharmacists, in order to obtain and use nonbeverage alcohol in the 
manufacture of potencies, attenuations or dilutions, or sell the same^ are required to 
make application and obtain permit and give the require bond in the same manner as 
any other user or dealer in nonbeverage alcohol. Such pharmacists in order to obtain 
and use nonbevera^ alcohol, must, under all circumstances, qualify by filing bond 
and obtaining permit regardless of the manufacture and sale of tne dilutions. 

(h) Any physician or other person desiring to purchase or use such attenuations, 
potencies, or dilutions or the nonbeverage alcohol for making the same, must likewise 
qualify by filing bond and obtainine permit, except that a homeopathic physician or 
any other person may obtain from the pharmacist not exceeding two drachms of any 
attenuation, potency, or dilution at one time without filing bond and obtaining permit. 
A physician may dispense these attenuations, potencies, or dilutions in quantities 
ordinarily prescribed to patients, and such patients need not file bonds or hold permits. 
Hoemopathic physicians and pharmacists who are unwilling to take out permits and 
give the required bonds, may prior to June 30, 1919, purchase and use beverage spirits 
produced from materials fermented prior to 11 o'clock p. m., September 8, 1917, and 
tax paid at the beverage rate. 

(i) The ruling contained herein as to the use and sale and the right to manufacture 
such dilutions, potencies, or attenuations, places the homeopathic pharmacist, or 
phjrsician and usar of the dilutions, potencies, or attenuations in practically the same 
position as pharmacists and physicians of other schools. Any p-^rson claiming the 
right to use nonbeverage alcohol must establish his right by complying with the laws 
p?rtaining to the same and the regulations issued in pursuance thereof. 

(j) If it should app?ar on proper showing made at any time that the party to whom a 

g3rmit has been issued has willfully violated any of the provisions of the law or regu- 
itions relating to the using or handling of such spirits or wines, it shall be the duty 
of the collector to recall and cancel the permit and report the facts to the Commissioner 
of Internal Revenue, with his recommendations in the premis'-s. 

(k) Nonbeverage alcohol and nonbeverage wine may be us?d in the manufacture 
of bona fide flavoring extracts, for culinary purposes, and soft drinks where such 
extracts are manufactured in accordance with the standards prescribed in the U. S. P. 
and N. F., and by the Secretary of Amculture. Where not manufactured in accord- 
ance with such standards the sworn data and samples required herein as to alcoholic 
and medicinal compounds will be requried. (See art. 8, d and e.) 

(I) Attention has been called to the fact that collectors frequently approve permits 
of users of nonbeverage alcohol where such action is of very doubtful propriety for 
the purposes disclosed in the application, and also that there is frequently great delay in 
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forwarding bonds covering the sale or use of nonbeverage alcohol. Hereafter collectors 
will exercise the utmost caution in issuing permits where any doubt whatever exists 
as to the sufficiency of the medication, as to alcoholic and medicinal compounds for 
internal use or the manufacture of flavoring extracts. In such cases the collector will 
immediately submit the sworn data and samples called for herein. In regard to the 
execution of bond and approval of same by collectors, see Mim. 1884, as amended by 
Mim. 1975. 

(m) The following form of application, which when approved by the collector 
becomes a permit, must be used: 

U. S. Internal Revenue. Serial No. of permit 

Form 737. 

APPLICATION FOR PERMIT TO USE OR SELL DISTILLED SPIRITS OR WINES FOR OTHER 
THAN BEVERAGE PURPOSES, WITH COLLECTOR'S APPROVAL THEREOF. 

To , 

Collector, District of 

The tmdersigned, having filed appropriate bond, hereby makes application to use 
and sell distilled spirits and wines * for other than beverage purposes,^ 

(if this spctce is insufficient to enter required details, same may be continued on a separate sheet , to he pasted 
hereto.) 

The probable quantity that will remain outstanding as a charge against the appli- 
cant's bond undisposed of, in transit, in process of manufactiire, or on storage, will 
be proof gallons of distilled spirits and wine gallons of wine. 

(Signed) 



Approved 



Collector, District of 

Dated, , 19... 

This application is to be made by the applicant in duplicate. After approval, one 
copy is to be retained bjr the collector and the othei: delivered to the applicant^ who 
will post the same conspicuously in his place of business. Nontransferable and may 
may be caiiceled or revoked by the Commissioner of Internal Revenue or the collector 
of the district. 

(n) The application should be made in duplicate. One copy after approval will 
be retained oy the collector in his files and the other with the collector's approval 
indorsed thereon will be returned to the applicant, who will post the same con- 
spicuously in his place of business. The application so approved, which by the act 
of approval becomes a continuing permit, is nontransferaole and may be revoked 
and canceled by the Commissioner of Internal Revenue or by the collector of the 
district. 

(o) No permit should be granted to a manufacturer of alcoholic beverages nor where 
the spirits or wines are intended to be used for beverage purposes. 

(p) The sale or use of medicinal and culinary or flavoring extracts made with 
nonbeverage distilled spirits or wines for beverage purposes or for manufacture into 
alcoholic beverages will subject the seller or user to the penalties provided. 

{q) In this connection attention is called to T. D. 2760 as modified by T. D. 2767, 
defining the standa^s used in determining special-tax liability of manufacturers of, 
and dealers in, flavoring extracts, soda-water sirups, etc., containing alcohol, and 
alcoholic compoimds containing medicinal ingredients. 

BOND. 

9. The applicant, before or at the time of obtaining a permit, is required to furnish 
a bond, in duplicate, conditioned that he shall fullv and faithfully comply with the 
laws of the United States now or hereafter enacted, and all regulations issued pur- 
suant thereto, respecting the sale or use of distilled spirits or wines for other tlum 
beverage purposes. 

1 Strike oui words not applicable, 

2 Here state in detail the purpose for which the alcohol or wine is to be used, and if to be sold, insert a 
statement that it will be sold only to users or dealers holding like permits, and for nonbeverage purposes. 

123873— 19— PT 2 3 
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(a) This bond must have a corporate surety or two personal sureties who qualified 
on Form 33 and are approved by the collector of the district. However, a bond with 
personal sureties, witnout justincation bv the sureties on Form 33, may be accepted 
on condition that any Government bond or bonds in an amount equal to the penal 
sum of the bond offered shall be deposited with the collector as collateral and duly 
assigned to the Commissioner of Internal Revenue. 

(5) If the collector finds the bond sufficient in all respects, he shall approve the 
same by his indorsement thereon, and file one copy, bearing any documentary stamp 
or stamps that may be necessary under the law existing at the time of execution, 
in his office and forward the other copy, with indorsement as to documentary stamps 
affixed to the retained copy, if necessary, to the Commissioner of Internal Revenue. 

(c) The basis of the penal sum of the bond will be once the difference between the 
tax on beverage and nonbeverage spirits, on the quantity of spirits which, according 
to the application for a permit in the case, will at any time remain outstanding against 
the bond, plus the toitaltax imposed on the wines which will at any time remain 
outstanding. 

(d) New Donds will at once be required in all cases unless the quantity of spirits 
debited against the bond is such that the existing penal rate is sufficient. After May 
1, 1919. new bonds will be required of all persons dealing in nonbeverage wines. 

(e) Tne following instructions must be particularly observed and complied with, 
viz: . 

(1^ Heading of bond. — ^The full names of individual principals and sureties, and the 
residence of each, must be written in the banning of the bond. In the case of 
coopartnership, in addition to the foregoing, the trade name or style of firm must be 
given. In the case of corporation principal it must be recited that same was duly 
organized under the laws of some State, and where it has its principal office or place 
of business. 

(2) Signatures. — ^The full names of individuals, written exactly as in the heading of 
must be signed to the bond. In case of a copartnership, the firm name should be 
signed preceding the names of the members. Any member authorized may sign 
the firm name, but one member can not sign for any of the others. In case of a cor- 
poration, the corporate name should be written followed by the name and title of the 
officer duly authorized by the by-laws, or by resolutions adopted at some meeting of 
the company or directors, to sign for the company. 

(3) Seals. — ^A seal of wax or wafer must be attached to each signature, other than 
that of a corporation, which must be attested by the corporate seal. 

(4) Witnesses. — ^The signature of each principsu or surety, other than that of a corpo- 
ration, must be made in the presence of two witnesses, who must sign their names as 
such. Witnesses are not required for the attestation of officers signing bonds in behalf 
of corporations, either as principal or surety; the corporate seal of each such corporation 
which is required to be impressed on the bond being in itself sufficient identification 
of the officer signing. 

(5) Sureties. — There must be at least two sureties, unless a corporation duly author- 
ized in writing by the Secretary of the Treasury is offered as a sole surety. The suffi- 
ciency of personal sureties must be shown by affidavits made on Form 33. A new 
bond must be immediately executed upon the death or insolvency of either of the 
X>ersonal sureties. 

(6) Alterations and erasures. — Bonds in which alterations and erasures occur must 
have placed upon them the statement by affidavit of an official of a surety company, 
or of the personal sureties thereto, that such alterations or erasures were made prior 
to the signing of the bond; or if such alterations or erasures were made after the bond 
was singed, the formal consent of all the parties thereto must be written in the bond, 
as provided by T. D. 1000. 

(7) The provisions of Mim. No. 1884, dated May 28, 1918, as amended by Mim. No. 
1975, datea September 26, 1918, must also be followed in the preparation of these 
bonds. 

(J[) The bond is to be continuing and indeterminate, and will be in form as follows: 
United States Internal Revenue. Form 738. Serial No. of permit . 
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BOND OF APPLICANT FOR PERMIT TO USB OR SELL DISTILLED SPIRITS AND WINES FOR 

OTHER THAN BEVERAGE PURPOSES. 

Know all men by these presents, that , of , as principal, and -; — ; — , of 

, as surety, are held and firmly bound unto the United States of America in the 



sum of dollars, lawful money of the United States, for the payment whereof to 

the United States we bind ourselves, our heirs, executors, administrators, successors, 
or assigns, jointly and severally, firmly by these presents. 

Witness our hands and seals this day of , 191 — . 

Whereas the above-bounden principal has made application for a permit to use 

and sell distilled spirits and wines for other than beverage purposes at — in the 

collection district of ; 

Now, therefore, the condition of this obligation is such that if the said principal 
shall fully and tidthfuUy comply with nil the requirements of the laws of the United 
States now or hereafter enacted, and reflations issued pursuant thereto respecting 
the sale or use of distilled spirits and wines for other than beverage purposes, then 
this obligation to be void; otherwise to remain in full force and virtue. 



Signed, sealed, and delivered in the presence of — 



10. The dealer or user, having received a permit and posted the same in accordance 
with instructions herein, is then at liberty at any time to make application for the 
withdrawal from bonded warehouses, bonded wineries, or bonded storerooms, or to 
purchase from proper liquor dealers specific quantities of distilled spirits or wines for 
use and sale for other than beverage purposes.. In making such application, he will, 
in the form hereinafter prescribed, describe the spirits or wines to be received by him 
with as much particularity as the character of the container will permit. In all cases, 
the quantity in wine gallons and proof gallons, as well as the tax gallons and the proof, 
will be stated as to distilled spirits, and the wine gallons and classification as to alcoholic 
content in case of wines. When contained in a distiller's or winemaker's original 
package, the package number will be stated; in other cases, with respect to distilled 
spirits, the serial number of the stamp affixed to the package. The applicant will al so 
see that the tax on the spirits and wines outstanding as a debit against his bond as 
well as the adcfitional quantity applied for, is not such in the aggregate that the tax on 
the spirits at the differential rate plus the tax on the wines will exceed the penal sum 
of his bond. Great care will be taken by the applicant invariably to fill the blank 
spaces in the certificate, the items called for being entered with particularity and 
accuracy. 

(a) Tne applicant for withdrawal or purchase, as the case may be, of nonbeverage 
spirits or wines will make out his application in triplicate, filling in all of the neces- 
sary data within his knowledge. 

(b) If the applicant is unable to describe the spirits or wines by serial number of 
packages, wine gallons, proof, proof gallons, and taxable gallons, he may leave those 
spaces blank and may indicate on a separate sheet of paper the quantity of spirits or 
wines he desires to withdraw or purchase. He will then send or deliver the application 
in triplicate to the vendor of the spirits or wines, who will fill in the necessary data in 
the spaces provided, and note on all three copies that the goods have been delivered. 
One of the triplicates will be retained by the vendor and the other two will be for- 
warded by him to the collector of internal revenue for the district in which the 
permit was issued. The collector, if he finds the applicant entitled to use nonbever- 
age spirits or wine, will indorse his approval in the appropriate space on both copies. 
The collector will retain one of these copies for his files and forward the remaining 
copy to the applicant who will retain the same at his place of business," suitably filed. 
Under this practice the approval of the collector in advance of the withdrawal or 
purchase of the spirits or wines will not be required. The applicant will be required 
to sign the certificate in the prepared spaces. 

(c) Where the applicant is a copartnership or corporation the application must be 
signed by a member of the firm or by an officer of the corporation, who will state his 
relation to the firm or corporation, as the case may be, in the appropriate space. In all 
cases the penal sum of the bond will be stated in the application in the blank space 
provided for the same. 
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(d) The application to withdraw or purchase with the collector's approval thereon 
will be in the following form: 



United States Internal Revenue. -Form 739. 



Serial No. of permit 



APPLICATION FOR WITHDRAWAL OR PURCHASE OF DISTILLED SPIRITS AND WINES FOR 
USE OR SALE FOR OTHER THAN BEVERAGE PURPOSES WITH COLLECTOR*8 APPROVAL 
THEREOF. 

. 191—. 

To , 

Collector, District of . 



The undersigned requests permission to withdraw or piurchase from -^ of , 

in the District of , the following described distilled spirits and wines 

for use and sale for other than beverage' purposes: 



Description of goods. 


Number 

of 
packages. 


Serial No. 

of each 

package. 


Wine 
gallons. 


Proof. 


Proof 
gallons. 


Tax, 
gallons. 






















































Total 








••••>>••*•>•■*•»•>>*> 












1 





1 hereby certify that I am 



(Signed) 
the holder of the permit to use and sell distilled 



spirits and wines for other than beverage purposes bearing the serial number above 
specified; that I am acquainted with the business of the holder of said permit; and 
that the following details in regard thereto are true: 



Distilled spirits, 
proof gallons. 



Quantity disposed of under permit in accordance with terms thereof 

since July 1 , 1ft— 

Quantity still outstanding, undisposed of, this day 

Quantity applied for herein 



Total 

Penal sum of bond . 



Wines, wine 
gallons. 



Approved 



(Signed) 



District of 



Collector, — 
Dated, , 19—. 

The above described spirits and wines were shipped , 19 . . . 

Vendor. 

This application is to be made by the applicant in triplicate. 

(c) The application for permit to use or sell with collector's approval thereon, the 
bond, and the application for withdrawal or purchase with collector's approval thereon 
may be prepared by the applicant in typewriting on paper 8 by lOJ inches in size, 
or Internal Ke venue Forms 737, 738 and 739 may be obtained from the collector and 
used. All these forms (except the permit held by the user or dealer, which must be 
posted conspicuously at his place of business) will be filed in the collector's ofi&ce and 
(with the exception of the bond) at the place of business of the user or dealer and at 
that of the person selling or delivering the spirits of wines to the user or dealer, in 
letter-size cabinets, conveniently arranged for ready reference. 

(/) All applications for permits to use or sell will, when approved by the collector, 
be given a serial number, which will invariably be entered m the appropriate space 
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in the right upper comer of the original application and upon all subsequent appli- 
cations for withdrawal or purchase as well as upon the bond in each case. 

(a) In each and every case where the holder of the permit retires from the business 
andf surrenders his permit to the collector of the district, and there are no outstanding 
charges against his bond, or if for any reason the collector or the Commissioner of 
Internal Be venue recalls and cancels a permit, the collector will promptly notify the 
Commissioner of Internal Revenue that the bond of the holder of the permit may be 
canceled as to future liability and same action is to be taken in the collector's orace. 
It is important, therefore, that holders of permits promptly notify collectors of internal 
revenue of retirement from business and surrender such permits that the bonds may be 
canceled and the question of premiums thereon be settled. Collectors are forbidden 
to cancel bonds as to future liability until the permits are returned to them; or, in 
case this is impossible by reason of accidental destruction of the permit, until satis- 
factory evidence of such destruction is presented. 

USE OP DISTILLED SPIRITS AND WINES FOR OTHER THAN BEVERA(5E PURPOSES. 

n . Distilled spirits or y-ines for other than beverage purposes may be used only in 
the arts, sciences, and trades where the circumstances are such that there can be no 
probability that the spirits or wines will be sold or used for beverage purposes or in 
the manufacture or production of any aijtjicle intended for use as a beverage. The use 
for other than beverage purposes would include the manufacture of bona fide 
United States Pharmacopoeia or National Formulary medicinal, culinary, and flavor- 
ing extracts, as well as cosmetics and toilet preparations, including bay rum, perfumery 
and toilet waters, extract of witch-hazel, and listerine, and would include proprietary 
medicines for which special tax is not required as rectifier from the producer, or special 
tax as wholesale or retail liquor dealer from the vendor. Manufacturers of so-called 
proprietary medicines listed in T. D. 2544 or subsequent decisions of similar import, 
as requiring special tax for their manufacture or sale, will not be entitled to use non- 
beverage alconol or wine. Spirits of a potable proof which were entered into ware- 
house and marked and branded as whisty, rum, gin, brandy, etc., will be presumed 
to be for use for beverage purposes when withdrawn or sold. 

(a) Nonbeverage distilled spirits may be used for rubbing purposes in Turkish 
bath establishments provided the proprietor thereof qualifies by obtaining permit 
and giving bond in accordance with the law and regulations. Where a charge is made 
for the alcohol used in rubbing the customer, even though included in the total charge 
for the bath and the services, special tax liability as retail liquor dealer will be incurred. 
However, where the proprietor medicates the alcohol in quantities not exceeding one 
pint, placing a poison label thereon in accordance with these regulations, and issues 
the same to the rubber in the quantity named no special tax UabiUty v ill be incurred. 

(b) Since alcohol is not used as such by barbers, permits should not be issued to 
them unless they desire to use the alcohol in manufacturing alcoholic preparations 
used in their traae in conformity with these regulations. 

(c) Wines for other than beverage uses may be used only as stated in article 11 
with respect to distilled spirits and for sacramental purposes. It is not believed that 
there is any legitimate use for wines for medicinal purposes and since it is impracti- 
cable to determine the exact purposes of use when taken internally, except when 
used for sacramental purposes, no vines, as such, may be sold for internal use on a 
physician's prescription or otherwise as medicines. XU wines must be so medicated 
as to precluae the probability of use as beverages when taken internally and to this 
end the instructions as to sworn data, samples, etc., applicable to nonbeverage alcohol 
will be strictly applicable to nonbeverage v ines. 

(d) All sales are presumably for beverage purposes when made to a retail dealer in 
alcoholic beverages (saloon keeper) or rectifier of beverages, and permits will not be 
issued to retail liquor dealers (saloon keepers), except pharmacists and such other 
retail dealers as do not sell beverage spirits or wines. 

(e) Pharmacists who are holders of special tax stamps as dealers will be entitled 
to use or sell alcohol or wines for other than bevera^ purposes, but they will be 
required to obtain permit, give bond, and make application as herein prescribed. 

(/) Pharmacists who hold permit and have given bond will be permitted to sell 
nonbeverage alcohol in a quantity not exceeding 1 pint, without a physician's pre- 
scription, to persons who do not hold permits and who have not given bonds, but 
not in advance of orders, provided they first medicate the same in accordance with 
any one of the formulas recited below: 

(1) Carbolic acid 1 part, alcohol 99 parts. 

(2) Formaldehyde 1 part, alcohol 250 parts. 

(3) Bichloride of mercury 1 part, alconol 2,000 parts. 
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(4) Bichloride of mercury 0.8 gram, hydrochloric acid 60 cubic centimeters, 

aJcohol 640 cubic centimeters, water 300 cubic centimeters. 

(5) Bichloride of mercury IJ grains, hydrochloric acid 2 drams, alcohol 4 ounces. 

(6) Formaldehyde 2 parts, glycerin 2 parts, alcohol 96 parts. 

. (7) Carbolic acid 1 dram, tannic acid 1 dram, alcohol 1 pint, water 1 pint. 

(8) Alum J ounce, formaldehyde 2 drams, camphor .1 oimce, alcohol and water 

each 1 pint. 

(9) Liquor cresolis comp. (U. S. P.), 10 cubic centimeters, alcohol 1,000 cubic 

centimeters. 

(g) When medicated as herein provided the alcohol will be regarded as having 
lost its identity as such, and when thus medicated and sold in good faith for rubbing 
purposes special tax liability will not be incmred. 

(h) The container of such alcohol will bear a "poison" label. 

(i) Any abuse of these privileges will, however, result in recall of the pharmacist's 
permit and its cancellation. 

(j) It will be understood that a pharmacist is in no sense a denaturer of alcohol, 
nor are the agents prescribed above regarded as satisfactory for the denaturation of 
alcohol in bulk quantities. Persons permitted to denature alcohol in bulk quan- 
tities are proprietors of distilleries having denaturing bonded warehouses on their 
distillery premises, proprietors of central denaturing bonded warehouses, and pro- 
prietors of^ industrial distilleries established under the act of October 3, 1913. All 
persons purchasing nonbeverage alcohol for use in manufacturing processes must 
obtain permit, give required bond, and otherwise comply with the regulations per- 
taining to the sale and use of such alcohol, regardless or the quantities purchased. 

(k) Attention is hereby called to the fact that nonbeverage alcohol can not be 
dispensed to persons who do not hold permits, whether upon physician's prescrip- 
tion or otherwise, except in a quantity of one pint or less and on condition that the 
alcohol is first medicated according to one of the nine formulas set forth herein. 

(?) The so-called nonbeverage spirits and nonbeverage wines must not be dis- 
pensed on a physician's prescription, unless in the compounding thereof the same 
are so medicated as to render them absolutely unfit for use as a beverage. In case 
of prescription compounding, the clruggist will be held absolutely responsible as to the 
sufficiency of the medication. 

(m) Manufacturers of extract of Jamaica ginger will not be issued permits cover- 
ing the use of nonbeverage alcohol in the manufacture thereof unless the same is 
made in accordance with the process prescribed in the United States Pharmacopoeia. 
Manufacturers of alcoholic preparations which it is possible to use internally, such 
as flavoring extracts, must, wherever standard process of manufacture is prescribed 
by the Secretary of Agriculture, use such process. 

(n) Where other processes of manufacture are followed and the light to use non- 
beverage spirits or wines is claimed, the manufacturer will furnish, in duplicate, 
the data called for herein as in the case of alcoholic medicinal compounds for internal 
use which do not conform to the United States Pharmacopoeia or National Formulary 
(see article 8, d and e). Samples of the product will be required when doubt exists 
as to the nonbeverage character of the same, and such samples will be forwarded 
by express, charges prepaid by the manufacturer, to the Division of Chemistry, 
Office of the Commissioner of Internal Revenue, for analysis. 

(o) Under the act of September 8, 1916, it is illegal to mix distilled spirits and 
wines for any purpose except in the manufacture of liquors, cordials, and similar 
compounds taxable under that act. This is held, however, not to prohibit the manu- 
facture of medicinal extracts with taxpaid nonbeverage spirits and the subsequent 
addition of such extracts to taxpaid wines in the manufacture of proprietarv medicines 
or soft drinks which are otherwise manufactured in accordance with the law and 
regulations. This provision removes an apparent conflict pertaining to the mixture 
of distilled spirits and wines as contained in T. D. 2387 and T. D. 2403. 

WINES FOR SACRAMENTAL PURPOSES. 

12. Alcoholic wines for , sacramental purposes may be obtained from a winery, 
bonded storeroom or person holding permit for the sale of nonbeverage wines, on 
affidavit b)[ the priest, pastor, rabbi or clergyman of any religious denomination in 
good standing in the community, or some person specifically designated by him 
without obtaining permit and giving bond, in sufficient quantity to meet the le^ti 
mate needs for sacramental purposes of the local congregation for a reasonable period* 
but not to exceed three months. 
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(a) The affidavit for this purpose should be in duplicate and substantially in the 
following form: 

I, , the undersigned do swear that I am (or have been duly 

( Full name of affiant. ) 

designated by) the , of the 

(Priest, pastor, rabbi, etc ) (Local name of church or organization.) 

of the located at , in 

( Name of church or denominational body . ) (Street address of church. ) 

, State of 

(City or town.) 

That I desire to procure of , located at 

(Full name of vendor.) (Street address.) 

in , State of , of wine for 

(City or town.) (Quantity.) 

sacramental uses exclusively, which I believe to be necessary to cover such use of the 

above congr^ation for the period of days. 

That I wHl undertake to tne best of my ability to see that none of this wine is used 
for other than sacramental uses. 

That the quantity of wine now on hand for this purpose is approximately 

(Quantity.) 



(Signature of affiant.) 
Subscribed and sworn to before me this day of , 191 . . . 



(Signature of officer.) 

(Office.) 

(6) Four copies of this affidavit must be filled out and signed by the affiant, but only 
one copy need to be sworn to. The original affidavit, which has been sworn to, and 
two copies, will be delivered to the vendor, the remaining copy being retained by 
the affiant for permanent record. After the wine has been delivered, the vendor will 
make suitable notation to this effect on each of the three copies received by him. 
He will then forward one copy to the collector of the district in which his place of 
business is located and one copy to the collector of the district in which the consignee 
is located. The original affidavit (which has been sworn to) will be retained by 
the vendor for his own protection and suitably filed. 

(c) The vendor may accept such an affidavit in lieu of Form 739, but this is the 
only instance in which he will be excused from requiring and filing Form 739 on 
selling or delivering wines. Under no circumstances should wines for sacramental 
uses be delivered until such an affidavit is received by the proprietor of the winery, 
bonded storeroom, or dealer holding permit. Record will 106 made of such sales of 
wine as reauired herein and transcripts made accordingly. Affidvaits and order 
blanks in all cases will be checked against the monthly transcripts in the collector's 
office. Such affidavits may be made without cost before any deputy collector. 
Where there is no available deputy collector, notary, or other person authorized to 
administer oaths, the affidavit may be witnessed by the postmaster, in which event 
it need not be sworn to. 

SEVERAL DRUG STORES OPERATED BY SAME PERSON, ETC. 

13. Where the same person, firm, or corporation is operating a number of drug stores 
in the same city, the withdrawal or purchase for sale or use of alcohol and wine for 
nonbeverage purposes at all of these stores may be covered by a single bond permit 
and serial number. The bond in such case must be in sufficient amount to cover the 
operations at all the different stores, and the name and location of each store where 
sales are to be made must be stated in the appropriate spaces in the bond. The original 
permit will be posted at the main store, and a copy of the same must be posted at 
each of the other stores with a notation in the margin therof setting forth the fact that 
the original is posted at the main store, giving the street address where the same is 
located. 

(a) Applications for withdrawal or purchase for use or sale for other than beverage 
purposes will be made by the person, firm, or corporation to whom the permit is 
issued, the entire quantity of spirits and wines involved being accounted for in the 
appropriate blank spaces, and so certified. 

MALT LIQUORS. 

14. The President's proclamation of September 16, 1918, provides, among other 
things, that on and after December 1, 1918, no person shall use any sugar, glucose, 
com, or rice, or any other foods, fruits, food materials, or feeds, including malt, in the 
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production of malt liquors, including near-beer, for beverage purposes, whether or 
not such malt liquors contain alcohol. The act of Novenber 21, 1918, provides that 
no grains, cereals, fruit, or other food products may be used in the production of 
fermented malt liquors after May 1, 1919, and no fremented malt liquors may be 
sold after June 30, 1919, except for export. 

(a) If at any time the President's proclamation of September 16, 1918, becomes 
inoperative as to near-beer, brewers may resume the manufactiu^ thereof prior to 
May 1, 1919, where the alcoholic content during the procees of manufactiu'e exceeds 
one-half of 1 per cent by volume, but does not exceed 2i per cent by weight, on the 
brewery jjremises, provided the alcoholic content at the time of removal for sale and 
consumption does not exceed the limit of less than one-half of 1 per cent of alcohol 
by volume. 

(b) Within the intent of the act of November 21, 1918, a beverage containing one- 
half of 1 per cent or more of alcohol by volume will be reagrded as intoxicating. 

(c) Where, in the process of manufacture of a so-called near beer the alcoholic con- 
tent of the fermented wort is always kept at less than one-half of one per cent of alcohol 
by volume and the product is so marketed in sterile containers or otherwise that the 
alcohelic content at no time before consumption will be increased to one-half of 1 per 
cent by volume or more, the manufacturer thereof will not be regarded as a distiller 
or as a brewer, and special tax liability for its manufacture and sale will not in be 
incurred, but the manufacturer will be required to file a modified notice, Form 27c, 
as set forth in Mim. No. 1926. 

(d) After May 1, 1919, persons will not be permitted to qualify as brewflre where the 
alconolic content of their product at any time during the process of manutacture equals 
or exceeds one-half of 1 per cent by volume, regardless of the alcoholic content when 
removed for consumption or sale. After that date, when brewers will not be permitted 
to qualify as such by reason of the act of November 21, 1918, for the manufacture of 
either beer or near beer, it will be necessary for manufacturers desiring to produce 
near beer exceeding one-half of 1 per cent of alcohol by volume -at any stage of its 
manufacture to quailfy as industrial distillers under the act of October 3, 1913, and 
regulations made in pursuance thereof, subject to the so-called ** spoiled corn" order 
while the same remains in effect. 

(e) Manufacturers of near beer, regardless of the method of production, are charged 
witJi the duty of seeing that the product is less than one-half of 1 per cent of alcohol by 
volume, and always so remains until it is consumed. It is obvious, therefore, that it 
should be marketed in glass bottles, or other sterile containers, after pasteurization 
or otherwise destroying uie yeast, where the same contains fermentable matter when 
marketed. Unless this product is thus marketed, the barrel tax and all special taxes 
will be asserted, and prose^cution instituted, if the product is found on the market con- 
taining one-half of 1 per cent or more of alcohol by volume. (See T. D. 2410.) 

(/) All containers of near beer must bear a label indicating the character of the 
contents, and showing clearly the name of the manufacturer and the location of his 
factory, the district and State in which made. 

(jf) See T. D. 2717 as to the manufacture of malt extracts for medicinal purposes 
which provides that such extracts must contain not more than 2 per cent alcohol by 
volume and must contain concurrently not less than 12 per cent of extractive matter 
derived from malt. 

COMMANDEERING SPIRITS FOR REDISTILLATION. 

15. No order as to commandeering distilled spirits in bond or in stock at the date 
of the approval of the food-control act CA^ug- 10, 1917), for redistillation under section 
16 of such act has been issued by the President. 

WHEN ACTS EXPIRE. 

16. Section 24 of the food-control act states that its provisions shall cease to be in 
effect when the existing state of war between the United States and Germany shall 
have terminated, and the ifact and date of such termination shall be ascertained and 
proclaimed by the President. 

(a) The prohibition provisions contained in the act of November 21, 1918, shall 
remain in effect until the conclusion of the present war and thereafter until the ter> 
mination of demobilization, the date of which shall be determined and proclaimed 
by the President. 
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SPECIAL TAX. 



17. Special tax as retail or wholesale liquor must be paid by all persons who sell 
beverage or nonbeverage distilled spirits or wines as such, including homeopathic 
potencies, attenuations, and dilutions; with the exception that under the provisions 
of section 3246, R. S., special tax will not be incurred by wine makers who sell wine 
produced by' them at the place where produced or at one general business office. 

PENALTIES FOR VIOLATION OP LAW AND REGULATIONS. 

18. Any person who violates these regulations is subject to the penalties provided 
(1) the act of August, 1917, (2) tlie act of November 21, 1918, and (3) the revenue act 
of 1918, as well as to liability on his bond. 

(a) The act of Ausust 10, 1917, imposes a fine of not exceeding $5,000 or imprison- 
ment for not more tnan two ^ears of Doth. The act of November 21, 1918, imposes a 
fine not exceeding $1,000 or imprisonment not exceeding one year or both. 

(6) Any violation of the law or regulations which is a violation of the act of August 
10, 1917, or the act of November 21, 1918, can not be made the subject of compromise 
by the Commissioner of Internal Revenue under section 3229, R. S., which section 
is applicable to offenses arising under the internal-revenue laws only. 

MISCELLANEOUS. 

19. Internal-revenue storekeeper gangers and storekeeper gaugers assigned as 
gangers will be guided by the acts of August 10, 1917, and November 21, 1918, and the 
revenue act of 1918, and the regulations and rulings thereunder, and will not permit 
the use, in the production of beverage spirits or wines of any material held to be foods, 
fruits, food materials, or feed. 

(a) Storekeeper gaugers, storekeeper gaugers assigned as gaugers, and deputy col- 
lectors will report to their immediate superiors and revenue agents and collectors 
will report to the Commissioner of Internal Revenue violations of the law and regu- 
lations. 

(6) The words '^grains, cereals, fruit, or other food product" appearing in the act of 
November 21, 1918, are held to apply to the same products refened to in tJie act of 
August 10, 1917, as ''foods, fruits, food materials, or feeds. " 

(c) Until the various forms provided by these regulations are printed as amended 
the forms previously printed should be used after making appropriate changes in 
accordance with these relations. 

(d) Any instructions issued prior to this date which conflict in any particular 
with the above are modified accordingly. 

Daniel C. Roper, Commissioner. 
Approved February 6, 1919. 

Carter Glass, 
Secretary of the Treasury. 

STATEMENT OF HE. H. B. THOMPSON, OF WASHINGTON, 
D. C, COUNSEL FOB THE PBOPBIETABT ASSOCIATION. 

Mr. Thompson. Mr. Chairman and gentlemen of the committee, 
the Proprietary Association, which I represent, is composed of ap- 
proximately 200 manufacturers of patent or proprietary remedies. 
We probably manufacture about 80 per cent of the proprietary medi- 
cine output of the United States, although there are probably 
three or four thousand other smaller manufacturers. 

In 1914 my association — and long before the enactment of the 
food-control act — provided a system of requirements for member- 
ship in this association, and among them this requirement was 
imposed upon members: 

If the preparation contains alcohol the amount shall not be greater than is |)roperly 
necessary to hold in solution in permanently active condition the essential con- 
stituents of the preparation and to j)rotect against freezing, fermentation, or other 
deleterious changes, and the medication shall be sufficient to render the preparation 
unsuitable for use as an intoxicating beverage. 
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Senator Norris. Will you read that last part again ? 
Mr. Thompson (reading) : 

If the preparation contains alcohol the amount shall not be greater than is properly 
necessary to hold in solution in permanently active condition the essential constitu- 
ents of the preparation and to protect against freezing, fermentation, or other dele- 
terious changes, and the medication shall be sufficient to render the^ preparation 
unsuitable for use as an intoxicating beverage. 

Senator Walsh. Did that shut out any applications for member- 
ship? 

Mr. Thompson. It does not shut out any applicants who 

Senator Walsh. I saj did it, in practice ? 

Mr. Thompson. No; it brought in a number of applications. 

Senator Walsh. No; I mean, have you ever rejected any appU- 
cations for membership under that ? 

Mr. Thompson. Oh, yes; many of them. 

Senator Walsh. Because of that provision ? 

Mr. Thompson. Because of this provision. When I say we have 
rejected them, perhaps that is not a correct statement. 

After this requirement for membership in the association was 
determined upon, an appropriation was made, therapeutists and 
scientists were employed, and anyone who makes an appHcation for 
membership in our association is compeUed to submit samples of his 
preparation, together with statements of the alcohol contents and of 
the medication to these scientists, and if they shall find that the 
preparation is insufficiently medicated or contams more alcohol than 
IS legitimately necessary for the purposes for which the preparation 
is intended, they are required to reduce the amount oi alcohol or 
increase the medication, or they are rejected for membership in the 
association. 

Senator Walsh. Are you at liberty to tell us the names of any 
proprietors ot patent medicines who were thus excluded ? 

Mr. Thompson. That I could not do, though I would be glad to 
do it, because they are rejected upon the recommendation of the 
scientists to the secretary of the requirements committee and are 
not brought in the first instance to the attention of the executive 
committee. It is only upon the recommendation of the requirements 
committee that any nrm is taken into membership. 

Senator King. I presume that some who may have been rejected 
subsequently conformed to the recommendations of your scientists 
and were admitted ? 

Mr. Thompson. Most of them conformed. 

Senator King. I suppose their rejection resulted from ignorance 
on their part. 

Mr. Thompson. Entirely so; and not only that, but we had mem- 
bers of the association whose preparations may have been questioned 
by the Bureau of Internal Revenue «r the requirements committee 
and they either added the medication or reduced the alcohol contents. 

T simply put this matter before you in order that you may under- 
stand that 1 am appearing here not in the interests of men who may 
put upon the market preparations in the ^ise of medicine whicn 
they expect to market for the purpose of satisfying an appetite for a 
stimulating beverage, but that I am representing those manufac- 
turers who are engaged in the legitimate manufacture of medicines 
which contain alcohol as an ingredient. 
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This action was all taken long before we entered the war, and long 
before the enactment of the food-control act, which contains a pro- 
vision against the manufacture of beverage alcohol, and the action 
of our association has been supplemented to such an extent by the 
enactments of Congress and by the activities of the Bureau of In- 
ternal Revenue that it may be said that there are not now any men 
engaged in the manufacture of patent medicines who are manu- 
facturing disguised beverages; or if there are, they ar.e not members 
of om* association. 

If there are any beverages disguised as medicines, they have not 
been called to the attention of the Bureau of Internal Revenue, 
because if there are, the manufacturer would be stopped from 
withdrawing nonbeverage alcohol and his permit revokea. No one 
is now permitted to manufacture such preparations. 

Senator King. Would the* proprietors, of Swamp Root and of 
Peruna, as they were manufactured a few years ago, be eligible for 
membership in your organization ? 

Mr. Thompson. I do not know how Swamp Root was manufac- 
tured a few years ago, but my recollection is that Peruna, some years 
ago, contained 47 per cent of alcohol. It now contains 12 per cent 
oi alcohol and is heavily medicated. They would be eligible for 
membership in the association if they satisned our committee that 
their preparation is unsuitable for use as a beverage; that the claims 
that are made upon the package are within the law. 

Senator Sterling. How about Hostetter's Bitters ? 

Mr. Thompson. I think it is permitted to withdraw nonbeverage 
alcohol. I believe if you will look at the package you will find that 
there is a statement that they are manufacturing that preparation 
according to a revised formula. A few years ago the Bureau of the 
Internal Revenue put out a Treasury decision which was called 
Treasury Decision No. 2222. It uses this language: 

Special tax will be required for the sale of any of the preparations named herein, 
even though such sales are for medicinal use. The liabilities of dealers for sales for 
medicinal use of any of the preparations marked with an asterisk will, however, be 
held to date from and after August 1, 1915. 

The names of most of the preparations heretofore given on the various lists which 
have be^n published will be found included in this list, the only exceptions being 
those the manufacturers of which have revised their formulas to meet the require- 
ments of this office, or which are no longer on the market. 

In addition to that, after you had passed the food-control act. 
Treasury Decision 2788 was published. This was put in the record 
by Mr. Crounse, I believe. You will find in Treasury Decision 2788 
tfiis provision, that none of the prej)arations that have been listed by 
the Treasury Department as being insufficiently medicated or carry- 
ing an excess of alcohol will be permitted to be made with non- 
beverage alcohol. It has been a common practice to refer to the 
. so-called black list that has been*issued by the Treasury Department, 
which pointed out a large number of patent medicines which were 
merely disguised booze which had been held by the Bureau of Internal 
Revenue to be capable of use as beverages and which were in fact 
sold as beverages; but I want to call your attention to this fact, that 
not only those preparations are now on the black list, but the manu- 
facturers are not permitted, under the present provisions of the law, 
to withdraw alcohol with which to manufacture such preparations, 
and therefore those preparations are out of business. If they are not 
out of business, they can he put out of business at any time the 



142 PROHIBITING INTOXICATING BEVERAGES. 

* 

attention of the Bureau of Internal Revenue is called to the fact 
that those preparations are being sold. 

So that I say that I have no particular interest in the definition of 
liquor in the first section of the bill, whqre you are dealing with in- 
toxicating beverages; you may go as far as you like; that the only 
people I am representing are those people who are interested in the 
manufacture of medicines which contain alcohol and which are not 
suitable for use as beverages but which are placed upon the market 
for the purpose of furnishing needed medicines to the people for 
their curative and beneficial effect. • 

Senator King. Have you had occasion to examine the phrases 
''nonpotable and incapable of being used for beverage purposes'' 
and tne phrase '^ unfit for use as an intoxicating beverage/' with a 
view to aetermining which of those t^o phrases would be the more 
likely to be misunderstood- or misinterpreted ? 

Mr. Thompson. My j udgment is that to employ the word ''potable '^ 
would be the most likely to be misunderstood. We took the phrase 
''unfit for use as an intoxicating beverage/' because that language 
had been used by Mr. Gaylord in his appearance before the com- 
mittee and had been used in Title 2 of tne bill. The word ''unfit" 
has been used by Chairman Volstead in the conversation we had 
with him. As a matter of fact, this is the language which has been 
used by the Bureau of Internal Revenue to safeguard the withdrawal 
of nonb ever age alcohol. 

Senator King. In the phrase found in the article of your constitu- 
tion or your by-laws, or whatever you call it, I noticed that you used 
the word ' ' unsuitable. ' • 

Mr. Thompson. Yes; "unsuitable for use." 

Senator King. Did you find that word used, or did you find that 

Ehrase used by the Internal Revenue Department, or find it construed 
y the Internal Revenue Department ? 

Mr. Thompson. No; this is the language they use in subdivision 
(e) under section 8, under the head of "Permits," in Treasury De- 
cision 2788 which Mr. Crounse submitted, and in which they under- 
take to safeguard the withdrawal of nonbeverage alcohol. They use 
this language in providing for the statement which must be made in 
the application for permits: 

A sworn statement, in duplicate, must be furnished that the medicinal compound 
contains no more alcohol than is necessary for the purposes of extraction, solution, or 
preservation; that it contains in ea^h fluid ounce a dose as a whole or incompatible 
combination of one or more agents of recognized therapeutic value; that it contains no 
agents either chemically or physiologically incompatible with the active medicinal 
agents upon which the medicinal claims are based, and that it is not a beverage and is 
not to be sold or used as a beverage. 

In other words, they have undertaken not only to use the words 
that it shall not be used or sold or intended to be used as a beverage, 
but they have provided the form of medication which must be used 
in order that the nonbeverage alcohol maj be withdrawn. This 
language, if used in the bill, would be entirely satisfactory. This 
has been worked out, I think, as carefully as it could be. On this 
point I read as follows from the hearing before the House Committee 
on the Judiciary : 

The Chairman. There may be new extracts go on the market at any time, and we 
would not want to limit it specifically. I think the commissioner should be left to 
determine that. Supposing that in paragraph, (6).of section 5 of this bill. No. 3458, 



FB0HIBITIN6 INTOXIGATIKG BEYEBAGES. 143 

we should, in place of the word "incapable, " write in the word "unsuitable," or "not 
suitable," could the commissioner perfect it so as to make it reasonably safe, by proper 
regulations? 

This was an inquiry made as to whether it would be made better by 
using the word *' unsuitable/' instead of the words "nonpotable/* or 
'* incapable/' and whether or not it could be protectea by proper 
legislation. I read further from page 192 of the House hearmg: 

Mr, Gaylord. That would leave the word "nonpotable" in there with the word 
"unsuitable," to be construed together. 

The Chairman. Yes; I suppose the two mean pretty much the same thing. 

Mr. Gaylord. I do not know whether "nonpotable" is not almost as strong as 
*' incapable"; is it not? 

Mr. HusTBD. Why not substitute "imsuitable" for both 'nonpotable" and "in- 
capable " ? 

Mr. Gaylord. Possibly the word "imfit," as it is used in the denatured-alcohol act, 
would be better than ^'^imsuitable." It would be a little stronger word, I think: 
and in the interpretation of the phrase ''unfit for use as an intoxicating liquor," the 
Internal Revenue Bureau has been very careful in authorizing denatured alcohol 
formulae, to interpret that rather strictly. 

And, as stated by Mr. Crounse, this has been the attitude of the 
Bureau of Internal Revenue, and it recommends the use of the word 
''unfit," which they interpret strictly. It must be remembered that 
under the provisions of this bill you control the permits that are to be 
issued to tne parties who propose to manufacture these preparations; 
and, as statea by Mr. Crounse, you propose to further safeguard it 
after it has gotten by the conmiissioner and permits have been issued 
for its manufacture by providing that if the preparation is sold 
under circumstances from which he could reasonably aeduce the in ten- 
tion of the purchaser to use it as an intoxicatmg beverage, the seller on 
conviction shall suffer the penalties of the law. 

I simply made this statement in order that I might give you the 
information as to the character of the clientele I represent. I am 
not interested at all in those who may be putting disguised beverages 
upon the market. I care nothing about them. I care nothing about 
how far you may go in your prohibition of this traffic. 

Permit me, however, to call attention to one or two things in the 
bill. At the bottom of page 3 and the top of page 4 the wor.Is are 
used "manufactured ana placed upon the market." I am frank to 
say that I do not know just what it means by "placed upon the 
market"; and in the committee print, in the House bill which I have 
before me, they have used the words "prepared for the market." If 
it is the pmpose of the words "placed upon the market," to control 
the method of marketing, whether through the jobbers or by mail order 
or through the retailer or through the consumer in any way, it seems 
to me it nas no place in. this bill, and it should be eliminated, so that 
the words "prepared for the market" are better than the language 
that is used. 

In line 12, page 4, they use the phrase "patented and proprietary 
medicines." As a matter of fact, 1 know of no patentea medicines 
containing alcohol. There may be some. In the past there probably 
have been a few. As I understand it, most of the patented medicines 
are the synthetic medicines, and they were originally of German origin. 
"Patent" medicines is the word that more accurately and definitely 
describes the kinds of medicines which are intended here to be defined 
out of the bill; and those medicines are not "patented" medicines at 
all; they are "patent." 
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Senator Walsh. The word '^proprietary" would include the other? 

Mr. Thompson. The word '' proprietary^' goes further. 

Senator Walsh. It goes further. It would embrace the '' pat- 
ented '' medicines, would it not? 

Mr. Thompson. Yes; it would also embrace the " patented '^ 
medicines, and it will generally embrace the ''patent'* medicines, aa 
well. A "patent'' medicine within the definition might be solely 
owned by a single individual or firm, or it might not, so that it miglit 
be "proprietary" in a certain sense. The last syllable, "ed," should 
be stricken out, or the language should be used as the House com- 
mittee has it, "patented," "patent," or proprietary." 

Senator Norris. What is the difference between the words "pat- 
ented" and "patent," as applied to medicines? 

Mr. Thompson. The definition of a "patent medicine" is found in 
the case of the State v, Donaldson, 41 Minnesota, where the court 
uses this language: 

Patent medicines are medicines prepared for immediate use by the public, put up 
in packages or bottles, labeled with the name and accompanied with wrappers con- 
taining directions for their use, and the conditions for whicn they are specincs. 

That is, in other words, a patent medicine is a medicine put up for 
immediate use by the public, with directions for its use. 

Senator Sterling. And it is not necessarily "patented" ? 

Mr. Thompson . It may be or it may not be. 

Senator Norris. It may be or may not be? 

Mr. Thompson. Yes; it ma^ be or may not be. 

Senator Sterling. How did they come to use the word ''patent" ( 

Mr. Thompson. The word '^ patent" originally grew out of the 
issuing of special patents by the Grown, where they became pur- 
veyors to tlie Crown, and they were called '* patent" medicines 
originally. It has come down now to have an entirely different sig- 
nificance from what it may have had in the beginning. 

The Supreme Court of the United States has distinguished between 
a '^patented" and a '^patent ^' medicine in the case of Jacobs r. 
Beecham, 221 United States, 263. 

That was a suit brought by Beecham for unfair competition. The 
case came to the Supreme Court of the United States. Upon the 
package there was a statement that they were '^Beecham's Patent 
Pills." A motion was made to dismiss the case for want of equity 
for the reason that Beecham had mislabeled his pills in calling them 
''Beecham's Patent Pills," inasmuch as they were not patented in 
the Patent Office of the United States or England; that they were 
not patented pills, and he was without equity. The Supreme Coml 
of the United States in denying this contention used this language : 

The use of the word "patent" to indicate medicines made by secret formulas is 
widespread and well known. 

The court held that the words '^patent medicines" should apply 
to those made according to secret lormulse, but the Supreme Court 
of Minnesota has not confined the term to those made under secret 
formulsB but applies it to those ready .for immediate use by the 
public, with directions for their use. I do not care to take further 
time, only this clause ought to accurately describe the thing which 
is intended to be subscribed. The syllable *' ed " should be stricken oflF. 

Senator Walsh. Would the word ^'proprietary" necessarily in- 
clude patented medicines ? 
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Mr. Thompson. I think so. Frankly, I think it necessarily would; 
but still there is a little distinction that lies there whereby the courts 
have held that proprietary medicines have the exclusive right of the 
trade-marks for such. I think so far as my clients' interests go,' they 
all claim exclusive right to their trade-mark, but if some one else 
puts out an article under the same name, which would come under 
the definition of patent medicines, still it mi^ht not be held by the 
court to be a proprietary medicine. 

Mr. Crounse. With regard to patented preparations, you might 
have a dozen people having a right under a license to manufacture a 

Eatented medicine, and therefore the term ''proprietary'' would 
ardly cover that class. I would sav, incidentally, that practically 
aU of the patented medicines are either solids, or if they are liquidfs 
the vehicle is an aqueous solution, and alcohol is not used in them. 

Mr. Thompson. But there have been some that have been patented 
that have some alcohol in them. 

Senator Norris.; There is no reason as I see why medicine con- 
taining alcohol should not be patented. 

Mr. Thompson. No. 

Senator Norris. I should think that in the ordinary course of 
business many of them would contain alcohol. 

Mr. Thompson. I think in every State in the United States the 
word ''patent'' is used instead of the word "patented" in providing 
for exemptions from the prohibition laws. The word "patent" is 
the common name. 

Senator Norris. Do you not think that people generally and per- 
haps legislatures, in the enactment of these laws, understand the 
meaning of the word "patent," as applied to medicine? 

Mr. Thompson. That is probably true. It has been part of my 
business to inform them — that is, to provide information where 1 
could. 

Senator Norris. I should think that most manufacturers of 
products, even though they contain alcohol, would want them 
protected. 

Mr. Thompson. That is true. But most of them prefer to protect 
themselves by the secrecy of their formulae. Most of them have a 
registered trade-mark, but this does not give the status of patented 
medicines. Most of them have registered their trade-marks in the 
Patent OflBlce,- but that protects their trade-mark only. 

The Chairman. The addition of the word "patent" would make it 
clear ? 

Mr. Thompson. Yes; so that it would cover patent and proprietary 
medicines. Inasmuch as you are dealing with the law which has for 
its purpose the prevention of the sale of intoxicating liquor, and these 
medicines are to be so medicated that they are not intoxicating, they 
ought to be defined out of the act. Your definition, therefore, ought 
to oe sufficiently broad to cover all articles intended to be exempted. 

Now, on page 5, section 6, in part, reads, " that whenever the com- 
missioner is informed or has reason to believe that any of the articles 
enumerated in section 6, whether patented, proprietary, or not, is 
capable of and is being used as a beverage," I want to can your atten- 
tion that in the House committee print the words "and is" in 
line 9 — the second and third words have been stricken out, and I 
think they ought to be left in. 
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We go back now to the same problem which we have before, upon 
which Mr. Crounse was addressing you, and that is that there are 
preparations which may be capable of being used as a beverage, but 
which are never used as a beverage, so far as I know. For instance, 
spirits of camphor is probably capable of being used as a beverage, 
but I never heard of it being used. So that umess it is being used- 
there are preparations that are capable of being swallowed. 

Senator Noebis. What was the change? 

Mr. Thompson. The House struck out the second and third words, 
'^andis'\ 

Senator Walsh. Why not use the same language suggested on 
page 4 so that it would read, ^'proprietary or not, is fit for use as a 
beverage"? 

Mr. Thompson. Of course I would be glad to see that, but I do 
not ask it at this place, the words ''and is'' being retained as they 
should be. 

Senator Nobeis. Would even that be just to the manufacturer? 
He mirfit not be responsible for some one else using it as a beverage. 

Mr. Thompson. True, but you will notice if you read on in section 
6, Senator Norris, that notice is given to the person who is a manu- 
facturer that he has an opportimity for a hearing under the provisions 
of this act, and in the event the commissioner finds against mm on the 
proceeding, he may then apply by appropriate proceedings in a court 
of equity and ask that the action of the commissioner be reviewed. 

Senator Nobbis. Suppose he does have all that right. If the law 
provides that he can not manufacture if it is capabfe of being used, 
then even though he were entirely innocent, say he was manufacturing 
spirits of camphor, he would have to stop making spirits of camphor. 

Mr. Thompson. That would be true if it was coming into use as a 
beverage. 

Senator Walsh. But the trouble is that the act here says, that if 
the commissioner finds that the preparation is capable of being^ used 
as a beverage, it shall be then treated as an intoxicating liquor, does 
it not ? 

Mr. Thompson. Yes, that is true, if it is capable of being used and 
is being used, for beverage purposes. 

Senator Nobbis. I do not see how that should be allowed to hurt 
the manufacturer if some degenerate may use it even though it may 
be something like spirits of camphor, which I do not suppose anybody 
would use as a beverage. 

Mr. Thompson. Camphor is nearly all alcohol, about 90 per cent. 

Senator Nobbis. But I never heard of anbody drinking spirits of 
camphor. 

Mr. Thompson. It seems to me that the language used by the court 
in the United States against Wilson, 69th Federal 144, states what 
ought to be the rule, and if possible be written into the law. This 
case arose under a question as to whether or not a man who had been 
selling a so-called medicine was subject to the payment of a liquor 
dealer's tax. This language was used : 

Distilled spirite as used in the law requiring retail liquor dealers to pay a special 
tax to the United States before engaging ia the business does not include patent or 
proprietary medicines manufactured and sold in good faith for curative or health- 
imparting purposes, although they may contain a large percentage of distilled spirits 
as one of various essential mgredients; nor does the t&ct that men with strong appe- 
tites for drink occasionally buy such preparations and by the use of them become 
drunk, furnish any adequate reason for classifying them as distilled spirits. 
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I think that correctly states what ought to be the rule, and if that 
rule could be written into the law by appropriate lanmiage it seems 
to me it ought to be written in. The court held in that case if the 
seller knew that the preparation was intoxicating, and that it was 
bought for use as a beverage and not for medicincu purposes, he was 
of course guilty under the act, and he should be classified as a retail 
liquor dealer. 

The commissioner should not have any jurisdiction imtil two things 
appear: First that the liquid is capable of being used as a beverage, 
and secondly that it is actually being used as a beverage. Then l]be 
serves his notice. Now the manufacturer appears, and if the manu- 
facturer fails to show to the satisfaction of tne commissioner that the 
preparation is not capable of being used for beverage purposes it 
shall be treated as intoxicating liquor. 

Senator Norris. That is entirely inconsistent. 

Senator Walsh. When the manufacturer comes there, if he fails 
to establish that it is not x^apable of being used as an intoxicatiiig 
liquor, he is enjoined. / . 

Senator Norris. In other words, he must show something on the 
hearing that is not required of him. 

Mr. Thompson. That is true, but inasmuch as the action of the 
commissioner would not be mlisted for the purpose of listing a 
preparation until it was in fact used as a beverage, so far as I was 
concerned, I consented to the provision. 

Senator Norris. It would depend I should think on the prepara- 
tion. If it was something that was useful and beneficial and not fit 
for a beverage, it would hardly be richt to prevent its manufacture 
simply because some degenerate coula get drunk on it. 

Mr. Thompson. Yes ; I think that is true. 
. Senator Norris. In order to prevent him from getting drunk, you 
would prevent thousands of other people from gettmg a useful 
medicine. 

Mr. Thompson. I think you are entirely right about that. But I 
do not want to be put m the petition of makmg too many critieisms 
of this bill. Senator Norris. What I wanted was to safeguard legiti- 
mate preparations as far as it could be done, and still let the biU go 
as far as it might to prevent the sale of ordinary beverages, but as 
well to prevent the sale of beverages sold imder the guise of medicines. 
I think in order to protect my interests, the le^timate trade, I 
ought not to go too far in trying to protect the people trying to evade 
the law. 

The Chairman. Do you think it would be quite safe now to insert 
there in section 6 the counterpart of what has been suggested as an 
amendment to subdivision B oti page 4, this, ^' unfit for use as an 
intoxicating beverage," in lieu of the words ^'nonpo table and incap- 
able of being used for beverage purposes''? Turn to page 5 and see, 
^'whether proprietary, patented or not, is fit for use as a beverage.'' 

Mr. Thompson. T would like it that way. I want it that way, out 
I have not gone into it because Mr. Orounse has covered the situation 
so verv car^ully. I am looldng a little ahead, Mr. Chairman, because 
I do not want the legitimate proprietary remedies to be brought into 
a bad class by somebody's bad conduct. However, I wduldlike to 
see that change as you suggest, changing the words '^suitable for a 
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beverage and used as a beverage." Let me call your attention to 
the fact, Mr. Chairman, that what you suggest as to page 4, that the 
same suggestion should be made as to (c) (d) and (e) of section 5. 
Pennit me to suggest that if you should- write into the bill the language 
used in Treasiu'y JDecisions 2788 it would cover the situation perhaps . 
better than the use of these general words which would require inter- 
pretation by the court. 

The Chairman. It occurred to me that the use of the other expres- 
sion "and is fit for use as a beverage/' might be a pretty broad 
interpretation. v 

Mr. Thobipson. Of course it is not as broad as '^ capable of being 
used." If some way could be provided in the law so that the char- 
acter of the sale ana the character of the use would be determinable 
rather than the character of the thing, then it would in my judgment 
be much better. 

Senator Norris. It seems to me that just at first blush — maybe 
further investigation will change my mind — ^but in line 11, page 5, 
we should strike out the last word " capable.'' 

Senator Walsh. I think the use ought to be tmderstood for a thing 
that Ls on the market. 

Senator Norris. I had the wrong place. I mean where it says, 
^^and is beins used as a bever^e," fine 9. 

Senator YE^lsh. I do not think we oueht to wait imtil it is being 
used. If the commissioner finds that a uiing is being put upon the 
market that is unfit for use, he has to take action at once. I have 
suggested this language that is proposed here tentatively: 

''That whenever the commissioner is informed or has reason to believe that ^ny of 
the articles enumerated in section 5, whether patented, proprietary, or not, is not 
unfit for use as an intoxicating beverage he shall cause an analysis of such preparation 
to be made, and if on such analysis the commi^oner shall find that such preparation 
is not so unfit he shall give 10 days' notice in writing sent by registered mail to the 
person who is the manufacturer thereof to show cause why said preparation should 
not be dealt with as an intoxicating licjuor. 

If the manufacturer of said preparation fails to show to the satisfaction of the com- 
missioner that ihe preparation is not unfit for use as an intoxicating beverage, it shall 
be treated as an intoxicating liquor. 

Senator Norris. That would co\er it. 

Mr. Thompson. But pardon me. Senator Walsh, you are overlooking 
the fact that imder those circumstances the commissioner has before 
that had charge of the situation to the extent that he issues permits 
for the manuiacture. That is all taken care of in another part of 
the bill. If he has suspected that it is not unfit for use as a beverage; 
he may decline to give a permit for its manufacture, and after the 
permit for manufacture has been given, after he thinks it has been 
violated, there is another provision for the revocation of the permit. 
That is only to cover those cases where the commissioner has been 
permitting these preparations to be made upon the theory that they 
are unfit tor use as a beverage, having never heard of them as being 
used as, for instance, spirits of camphor, and it is only when they 
have actually been placed upon the market and it has been found 
that they are being used, tnat he sends this notice. I call your 
attention to that because you evidently overlooked that in the bill. 

Senator Walsh. I understand. 

Mr. Thompson. You see, the sale of these preparations is safe- 
guarded by the issuance of the permit by the revocation of the permit. 
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by the condition of whether or not the preparation is included within 
the description of the exemption section, and whether it is pro- 
hibited as a beverage. 

Senator Walsh. As I understand; the idea was that he is actually 

granted the permit upon the assumption that nobody would use it, 
nt if he discovers that the thing is actually being used, that is a 
case that is intended to cover. 

Mr. Thompson. That is a case that is intended to cover, and he 
has control of the matter by immediate revocation of the permit. 

Senator Walsh. So that ^'it is capable of being used^' is taken 
care of in the permit provision? 

•Mr. Thompson. Yes. I would much -rather have that out, because 
I think there is sufEu^ient protection there. 

Senator Walsh. When you read line 16 it says, ^^if the manufac- 
turer of said preparation fails to show to the satisfaction of the 
conmussioner that the preparation is not capable of being used for 
beverage purposes,'' that language should be changed to conform 
with the other section. ' 

Mr. Thompson. These should be made to harmonize. Whichever 
language is used in section 5 should be used elsewhere. 

Senator Walsh. The commissioner in the first place, in issuing 
the^ permit, makes up his mind that it is unfit for use. So he issues 
a permit. But nothwithstanding that, information comes to him 
that the thing is actually being used as a beverage. He calls upon the 
manufacturer and the manufacturer is obliged to admit that it is 
being used as a beverage by some degenerate. 

Mr. Thompson. Under tnose circumstances, if he is obliged to 
admit that it is being used as a beverage, it is clearly within the pro- 
hibition of the statute against selling mtoxicating li(]^uors, he has to 
auit. If he has a preparation that some one is drinkmg and getting 
runk with, he ought to quit. 

Senator Nobbis. Take as an illustration the one you have used 
several times, spirits of camphor. You say it can be used as a 
beverage. If that is true, then nobody can manufacture spirits of 
camphor, though one man might use it as a beverage and a million 
men might use it as a medicinal preparation. Womd you do that. 

Mr. 1%[ompson. I do not think it should be done. 

Senator Walsh. When you find that situation appears, what 
should be done ? You find this preparation which is a very useful 

f>repai»tion. It is a very healthnd thing, and accordingly a permit 
or the manufacture of it is given. Now, the commissioner finds 
that it is being used as a beverage. Now, under those circumstances, 
without respect to the particmar language, what should be done, 
what action should be taken in a case of that character i 

Mr. Thompson. As a matter of fact. Senator Walsh, I am address- 
ing myself particularly to the terms of this biU, which I do not want 
to seem to oppose, as I preceive the necessity, as stated by Mr. 
Wheeler, of having some sort of code to cover such things. A simple 
way would be to prevent the sale of intoxicating liquor and to pro- 
hibit anybody from selling intoxicating liquor, whether he sold any 
definite specified substance or sold any^iing else under circumstances 
from which the seller could deduce an intention to use them for 
intoxicating purposes. 
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Senator Walsh. That really means you think, as I gather, that 
under those circumstances, nothing should be done so far as the 
manufacturing is concerned ? 

Mr. Thompson. If they are not manufacturing an intoxicating 
beverage, of course not. 

Senator Walsh. We have got just exactly this condition. The 
commissioner is appealed to for a license ana he satisfies himself as 
to whether it is going to be used for beverage purposes or whether it 
is a valuable preparation for medicinal purposes, and he reaches 
the latter conclusion, that it is a valuable preparation, and people 
ought to have it, and so he grants a permit tor the use of it. Now, 
after that is done, it is then discovered that it is actually being used 
for beverage purposes. Let us take the familiar example of the 
spirits of camphor. He finds that somebody, by precipitation or 
otherwise, or some other simple chemical process, is eliminating 
some of the deleterious substance and using alcohol for beverage 

Surposes. Now, the question is, what should we do when that con- 
ition of things is shown, what course would you think should be taken t 
Mr. Thompson. I suppose he would have to take exactly the same 
course. Senator Walsh, that is taken in the case of a well-known 

S reparation, a preparation which has well-known medicinal value — 
amaica ginger — which has been prohibited in terms in some States 
because it has been commonly used for beveri^e purposes. If that 
condition obtains so that in order to obtain any of these preparations 
for the purpose of fumishmg pleasurable excitement and not for the 

Surpose of using them for medicinal preparations, I suppose it would 
ave to take its course just as Jamaica ginger has taken its <50urse. 
I take it that that situation would develop the same facts. 

The Chairman. We would have to treat it as intoxicating licjuor. 

Mr. Thompson. Jamaica ^ger is treated as an intoxicating liquor 
in many States, and is prohibited in terms. 

Senator Walsh. Would it not be wise in that case to provide for a 
discretion on the part of the commissioner to treat it as an intoxicat- 
ing liquor? 

Mr. Thompson. I think so. I think it would be very wise. 

Senator Walsh. Not compel him to do so, because it might be used 
by comparatively few for beverage purposes and bv a multitude of 
people for medicinal purposes. The point is, should we absolutely 
pronibit the manufacture of that ? 

Mr. Thompson. I do not think so. 

Senator Walsh. Should we not leave the solution of that to the 
commissioner and empower him to prohibit it ? 

Mr. Thompson. That is exactly wnat is attempted under section 6. 

Senator Walsh. I think not. If the manufacturer fails to show to 
the satisfaction of the commissioner that the preparation is not 
capable of being used for beverage purposes it shall be treated as an 
intoxicating liquor. 

Senator Norris. He has no discretion. 

Senator Walsh. So that there is no discretion as to canceling the 
permit. 

Mr. Thompson. In other words, that the commissioner shall make 
such order in the case as he thinks the best one, instead of that it 
shall be prohibited. 

Senator Wvlsh. The word should be "may" instead of '^shall." 
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Mr. Thompson. Or '*such as the facts in the case shall warrant." 
I think you are entirely right about it. I have not addressed myself 
to that particular feature of it, because I was looking only to the 
effect of tlm other section. Is there anything further that you want 
to ask on that ? 

The Chairman. Nothing further. 

Mr. Thompson. On page 7, in line 14, these words are used, **and 
the facts to be set forth therein." Permit me to call attention to the 
entire page. 

The commissioner may prescribe the form of all permits and applications and the 
facts to be set forth therein. Before any permit is granted the commissioner may 
require a bond in such form as he may prescribe to insure compliance with the terms 
of the permit and the provisions of this title. 

I am objecting to the use of the words ''and the facts to be set 
forth therein.'^ That gives to the commissioner, who at his caprice 
may demand any sort of information, whether it be pertinent to the 
determination of whether the preparation is an intoxicating beverage 
or not, the power to do so. I would like a limitation there much like 
the limitations which are placed in Treasury Decision 2788, to which 
I want again to call your attention. Under the terms of the food- 
control act, the commissioner has set forth in these regulations 
certam information which must be submitted to him before the per- 
mit is granted for the withdrawal of nonbeverage alcohol. With 
respect to preparations not foimd in the United States Pharmacopoeia 
or National Formulary the provision is: ''In the case of alconolic 
medical compounds which are not in conformity with the United 
States Pharmacopoeia or National Formulary, the manufacturer will 
file with the collector'' a statement of facts to which I have called 
your attention. He does not ask from tlie manufacturer any further 
information as to the formula or processes, unless he is in doubt as to 
the beverage or nonbeverage character of the preparation. It is pro- 
vided: '* The Commissioner of Internal Revenue reserves the right, 
when in doubt as to the nonbeverage character of the preparation, to 
demand at any tune the formula and process by which the article 
is manufactured/' The form of amendment which I desire to submit 
is as follows: 

Provided^ That manufacturers or i)roprietor8 of preparations corresponding to the 
descriptions and limitations set forth in section 5 shall not be required to disclose their 
formula or process unless the commissioner is in doubt as to the nonbeverage character 
of the pjreparation for which application for permit is made, and such formula or process 
is required to prevent the manufacture and sale of preparations reasonably likely to 
be used for beverage purposes. 

In other words, I see no reason why if a preparation which contains 
alcohol, which the commissioner must know for years and years has 
been placed upon the market — drugs containing a heavy sirup or oil 
or 'a solid which contains some form of alcohol — the manufacturer 
should be compelled to disclose his formula. He should not be 
allowed to do so unless he has some doubt as to the beverage character, 
and if he has a doubt I am perfectly willing to let him have the 
information. 

Senator Nobris. After all, he could claim that doubt and get that 
information. 

Mr. Thompson. He could not do that on the basis of a solid or a 
sirup that had been placed on the market for years. If he would do 
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SO, it would be entirely arbitrarily, but I do not think that any com- 
missioner woidd undertake to do that. I am perfectly willing if he 
is in doubt that he should demand this formula. It has worked 
out entirely satisfactorily to the trade and the Commissioner of lii- 
temal Revenue has demanded the formula only in cases where he has 
had some doubt. 

Senator Norris. What reason have you to think that he would 
demand the formula ? He has not done it in the past. 

Mr. Thompson. No; but under this bill he has the power. 

Senator Norris. He has had the power in the other case. 

Mr. Thompson . The power in the other case ? No ; under the food- 
control act, provision was made that no fruit, food, or food material 
should be used for the manufacture of distilled spirits after 30 days 
from the enactment of that law. In the revenue law provision is 
made providing for a tax of $6.40 a proof gallon for beverage alcohol, 
beverage spirits, and of $2.20 a gallon for nonbeverage alcohol, so that 
the commissioner could do two things — ^first, prevent the use of fruit, 
food, and food material to be used for beverage purposes, and second, 
obtain the full tax, if the alcohol is diverted from a legitimate to an 
illegitimate use, but he is limited by the terms of the act. The dis- 
cretion which was vested in him is the right only to permit the with- 
drawal of nonbeverage alcohol for nonbeverage purposes. 

Senator Norris. Do you think some prejudice would arise in the 
trade if the commissioner was given such power to require any manu- 
facturer to give a full statement ? 

Mr. Thompson. We have this situation, we can never eliminate the 
personal equation. The men who have charge of this mattes 
were men who have been in the Internal-Revenue Service for yearr 
and years, and knew the many difficulties which are presented; 
who knew the demands of the trade; and who do not desn^e to em- 
barrass unnecessarily, so that the provision for nonbeverage alcohol 
has been enforced without doing harm to the trade, but has left to 
the commissioner the right to obtain all the information he needs in 
the premises. All I ask is that he shall not be given discretion except 
where he is in doubt as to the character of this proposition. 

Mr. Croxinse. May I make a suggestion ? What we want to avoid 
is this. If with every one of our applications for a permit to make 
an article we must submit the formula, which is a very valuable 
thing, and which could easilv be sold for a large sum of money, there 
might be a storehouse in the Internal-Revenue Bureau filled with 
files of these formulae which might be stolen by any dishonest em- 
ployee. But in the other case you would have only a few formulae 
called for when the commissioner needed them, and they could be kept 
in a safe under the guard of some one trusted employee. That is the 
practical side of it. So far as many of the preparations go, in fact a 
very large percentage of the preparations in which we use nonbeverage 
alcohol, the alcoholitself is driven out before the article goes on the 
market. No Commissioner of Internal Revenue could ask for the 
formida of those preparations upon the excuse that he needed it to 
determine whether that could be used for beverage purposes, and we 
simply want to protect that phase of the case. We do not want the 
department to be loaded up with a vast storehouse of our formulae 
which coidd very easily be lost or stolen and made illegitimate use of 
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Mr. Thompson. I am not trying to take away this control of the 
commissioner. He should have it whenever he needs it for the pur- 
pose of preventing the manufacture and sale of preparations which 
are likely to be used for beverage purposes. 

I would like another amendment, ifl may suggest it, immediately 
after that. You will notice that in section 6 provision is made for 
the court of review, that '|the manufacturer may bv appropriate pro- 
ceeding in a court of equity ask that the action of the conmiissioner 
be reviewed, and the court may reverse, modify, or confirm the de- 
cision of the conmiissioner as thd facts and law of the case may de- 
mand.^' 

No provision is made here^ however, for a court of review in case 
the commissioner shall capriciously decline to issue the permit. I 
think such a provision ought to be there. In the meantime no 
harm has been done to the public because the permit has been issued. 
'Die manufacturer has been allowed to go on. There ought to be 
some way to review the action of the commissioner. You gentle- 
men are quite familiar with the nde that has been announced time 
and time a^ain in the courts that where a discretionary power has 
been vested in any of the administrative officers of the Government 
and it is used in the field prescribed by the statute itself, the court 
will not interfere with tnat discretion. No cases are dismissed 
where mandamus or injunction proceedings are sought, because the 
courts say, ''We will not go into the merits to determine whether 
he acted wisely or not, but it is a discretionary power vested by the 
statute, and we wiU not undertake to review it.'' 

I should like a provision which will provide that if any manu- 
facturer shall be denied a permit, and is able then to show to the 
courts that the commissioner acted capriciously, the suit would not 
be dismissed simply because the courts declined to interfere with 
the discretion, and without taking up your time, I suggest the same 
provision ought to be made under the head of ''Revocation,'' that is 
if the commissioner having granted the permit shall afterwards 
revoke the permit. 

Senator Walsh. Mr. Thompson, that is the situation now, is it 
not? 

Mr. Thompson. It is not. 

Senator Walsh. But in the administration of the internal-revenue 
laws that is the situation, is it not ? 

Mr. Thompson. No, sir, it is not; unfortunately. That is just 
the reason I want that provision in here. 

Senator Walsh. I mean this. Suppose now the commissioner 
determines that a certain proprietary medicine, so-caUed, is really a 
beverage, and he classes it so and taxes it so. You have not any 
redress ? 

Mr. Thompson. I doubt very much whether it could be reviewed 
imder the present situation, but I think there ought to be a pro- 
vision so that every man could have his day in court. 

Senator Walsh. We have imposed that duty upon a lot of com- 
missioners. Take a man coming into this country. A commissioner 
determines whether he faUs under the act, and if the commissioner 
so determines, he has no appeal. 

Mr. Thompson. But I tnmk he ought to have a right to appeal. 
This is a matter which is new legislation. It is going to cover a new 
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8*ti>j^©ti We do not know how capriciously or whimsically the com- 
rtfidsioner may act. But in addition they are acting in rem, with 
respect to things here, and it seems to me that there ought to be an 
opportunity to have a review so long as in the meantime the maji is 
not permitted to manufacture or place upon the market the thing 
which the commissioner thinks ought not to be so placed. 

Senator Walsh. Why should you want a review by a man who is 
liot an expert of a decision made by a man that is an expert ? 

Mr. Thompson. The courts will always be able to obtain expert 
advice, and I much prefer the final' judgment of a court on any sub- 
ject than the judgment of an adminintrative officer. That is the way 
I feel about it, that we ought to have a review by the court. 

The Chairman. Such a provision should come in, if at all, at the 
end of section 7. 

Mr. Thompson. As we have prepared it here, it should come in 
about line 17 on page 7, following the amendment which I just pro- 
posed to the submission of formuL©. 

The amendment is as follows: 

Any person whose permit is revoked may by appropriate proceeding in a court of 
equity, ask that the action of the commissioner in revoking such permit be reviewed, 
and the court majr reverse, modify, or confirm the decision of the commissioner as the 
facts and the law in the case may demand. 

On page 9, line 21, the same language should be added. 

The Chairman. One word to which I would like to call your atten- 
tion in the last paragraph of section 7 in regard to the bond which the 
commissioner may prescribe. Before any permit is granted, he may 
reijuire a bond in such sum as he may prescribe. It seems to be per- 
missive on the part of the commissioner. 

Mr. Thompson. That is true. As a matter of fact, at present 
they require a bond which is three times the diiferential between the 
nonbeverage and the beverage tax. 

The Chairman. That shomd be mandatory, should it not — * ' shall ' ' 
require a bond ? 

Mr. Thompson. Yes; they will as a matter of fact require it. I 
think the coiu't would read '^may'' as ''shall" under these cir- 
cumstances. 

Mr. Crounse has called your attention to the fact that under the 
last provision, the provision for review by court in appropriate pro- 
ceedmgs, the same rule should apply to permits. 

Mr. Crounse. For the reason that in all three cases you have a 
method of putting a manufacturer out of business and therefore the 
same procedure as to court review should be allowed. 

Mr. Thompson. On page 9, line 15, after the word "place'' insert 
the following words: ''at the option of the accused either in Wash- 
ington, D. C, or." ProvisioQ is made here that in the event that 
there shall be a violation, the hearing shall take place within 50 miles 
of the place. The only thing is I think there ought to not be any 
hardship worked upon a manufacturer who might live in Boston, who 
might have to go down into Texas, Idaho, or some other place in the 
far West. It seems to me that inasmuch as the central body enforc- 
ing this law should be in Washington, that there should be the same 
language provided that the accused might have the opportunity of 
having his hearing take place in Washington before the commis- 
sioner, if he chooses to do so, or within 50 miles of his county seat of 
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his county or some near-by place. He ought not be required to 
go away off somewhere in oraer to bring himself within 50 miles of 
the place where this alleged offense took place. 

The practice has been in the Bureau of Chemistry under the food 
and drugs act to send out a notice of hearing under section 3 of that 
act announcing the place of hearing as at the nearest laboratory. If 
the respondent lived in northern Ohio, the nearest place for a hearing 
would be Detroit, or if in southern Ohio, Cincinnati. In practice 
they allow the transfer of hearings to Washington, but the case may 
be Beard at the place most convenient for him. I think it shoula, 
at the option of the accused, be in the city of Washington or the 
county seat or the capital of the State where it took place, instead 
of setting a limit of 50 miles, which may be in the woods or on some 
farm or some out of the way place. 

That is all I have to say. I simply ask that the legitimate in- 
dustries, those that are engaged in legitimate manufacture and sale 
of patent and proprietary medicines, should be permitted to do so 
without any specially onerous burden being placed upon them. 

(Thereupon the subcommittee, at 1 o'clock p.m., took a recess until 
2 o'clock p. m.) 



AFTER RECESS. 

The subcommittee met at 2 p. m., pursuant to the taking of recess. 

Senator Walsh. I feel like admonishing the witnesses to De entirely 
brief. I have little time to devote to this this afternoon. I shall be 
obliged to leave speedily. I should think that the suggested amend- 
ment need not take very long, in view of the consideration that has 
been given to the general subject already. The gentleman suggested 
that ne wanted to talk half an hour. L trust tiiat he will be aole to 
condense a little more. 

Senator Norris. Whom have we here now ? 

STATEMENT OF MB. GHABIES M. WOODRUFF, BEPBESENT- 
ING THE AMEBICAN DBUG MAJTUFACTUBEBS' ASSOCIA- 
TION. 

Mr. Woodruff. I will be as brief as possible and hope I may be 
interesting. 

The American Drug Manufacturers' Association is a name given to 
those manufacturers who make a very large number of pharma- 
ceutical preparations, primarily intended for the prescriptions of 
physicians. Our association comprises the larger pharmaceutical 
manufacturers, like Sharp & Dohme, of Baltimore; the Norwich 
Pharmaceutical Co., of Norwich; H. K. Mulberry Co., of Philadelphia; 
Johnson & Johnson, and firms of that character. The association 
represents a capitalization of about $100,000,000, according to our 
last canvass, and we have been very much interested in this proposed 
legislation for the enforcement of the prohibition amendment, 
because we have felt that in the first place the Senate Committee on 
the Judiciary, and for that matter the House Committee on the 
Judiciary, would Hot recommend an-jr bill that would go beyond the 
amendment to the Constitution itself, and that amendment is entirely 
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satisfactory to us. In other words, we are not interested in any 
preparation that can be used as a beverage. 

The position of the association, perhaps, can be no better indicated 
than in the paper read before the last meeting of the association at 
New York City, which I will take the liberty of leaving without read- 
ing at length, and saying that it had the unanimous mdorsement of 
the Association, and the president of the association was authorized 
to appoint a special committee on the subject of alcohol legislation 
for constructive purposes. This committee is not organized yet and 
what it will do or recommend to the meetijig I do not know. 

I am chairman of the committee on legislation of this association, 
and appear as such, and when I received the telegram I notified the 
other members of the committee that they might be here to give you 
any information that might be asked of them. 

In 1912, at our meeting, the subject of the then pending bill to pre- 
vent the importation of liquors into prohibition territory came up, 
and this was said: 

In drawing bills, the framers have lost sight of the importation of liquors for legiti* 
mate purposes — ^purposes that would be acknowledged legitimate even in prohibition 
sections, so that if a manufacturer happens to have nis plant in a prohibition section, 
and required wines, alcohol, etc., in the processes of manufacture, he might find it 
difficult, u'nder legislation of that kind, to obtain supplies. 

That was threatened by one part of the^bill. 

While, perhaps, we should not take any steps to defeat this legislation on general 
principles, yet it should be lobked after and modified, to avoid any such contingency 
as I have outlined. 

At the same meeting in discussing this — this was from the report 
of the secretary 

Senator Walsh. Excuse me, I am very sure that the committee 
will be guided bj those principles in the work they do. We have 
passed that and it is now simply a question of the details of this leg- 
islation. We would like to hear from you about any provisions in 
the bill that particularly affect your interests. I hope you will not 
deem us impatient, but we have an enormous amount to do. I am 
neglecting my correspondence in my office to listen to you gentlemen. 

Mr. Woodruff. The other interests were represented at length 
this morning. I want to make these things plain. As manufactur- 
ing pharmacists, we deem it our duty to prepare those medicinal 
prodxicts in our respective lines that seem to be demanded by the 
medical profession as a whole, and in performing that duty we make 
upwards of 500 different fluid extracts. Now, I assume that the 
committee knows what a fluid extract is. The material is obtained 
from flowers, barks, and other things for medicinal products. The 
fluid extract represents the crude products, and it is necessary to use 
alcohol generally diluted to a degree of strength which experience has 
found necessary. 

Now, T say that we make 500 fluid extracts. Probably not more 
than a dozen of them are what we call nonalcoholic. The others are 
what we call alcoholic fluid extracts, and they will contain a per- 
centage of alcohol running from mavbe 30 per cent up even to 90 per 
cent. My recollection is that fluid extract of belladonna contams 
about 90 per cent alcohol. But no one would claim that fluid ex- 
tract of belladonna, of which a dose is a drop, is potable. Then 
besides fluid extracts there are tinctures, which are somewhat of the 
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nature of fluid extracts, being compoimds and not mixtures. These 
fluid extracts and tinctures comprise the principal pharmaceutical 
pi'eparations that contain alcohol, and that are not mixtures. Alcohol 
is used in mixtures as a preservative. It is used as a dissolvent. It 
is used as an extractor. And these uses are legitimate and necessary. 

I will not take up the time of the committee any more than per- 
haps to allude to some things that have been said this morning by 
way of correctii^ some impressions that may or may not exist. 

Keference was made to ethyl alcohol, denatured alcohol, and wood 
alcohol. If the committee does not understand it, it should under- 
stand that in phaimacy wood alcohol and denatured alcohol are not 
available. In fact denatured alcohol by the law authorizing denatur- 
ing of alcohol can not be used with any liquid medicinal preparation. 
It can only be used in the manufacture of some preparations where 
in the process the alcohol is driven out and the resulting product does 
not contain alcohol, so that if it should occur, or anyone should ad- 
vance a suggestion that pharmacy could use denatured alcohol or 
wood alcohol instead of ethyl alcohol, the committee should remember 
that. 

Then reference has been made to the United States Pharmacopceia 
and the National Formulary. I wish to direct the committee's 
special attention to section (ft), page 4, 

Medical preparations manufactured in accordance with formulas described by the 
United States Pharmacopoeia or National Formulary of the American Institute of 
Homeopathy that are nonpotable and incapable of being used for beverage purposes. 

Senator Walsh. ''Of'' should read 'Jor.'' 

Mr. WooDRtJFF. There is no such thing as National Forrnulary of 
the American Institute of Homeopathy. There is an American In- 
stitute of Homeopathy, but it has its own formula, and the Eclectic 
has its own formula, but it i?» not mentioned here. And further than 
that, there are, as I have already said, 500 or 600 fluid extracts to 
meet the demand of the medical profession. There are about 90, less 
than a fomth, of them, mentioned in one of these formularies. The 
United States Formulary and the National Formulary do not pretend 
to be comprehensive of all the requirements of the medical piofession. 
but only to treat of those which are more commonly used, and re- 
specting which there is some peculiar necessity of standardization. 
?fow, it is wrong to suppose that the United States Pharmacopoeia 
or the National Formulary is official in the sense that no other 
pharmaceutical preparation is required by physicians, and should 
L provided for. 

It is official in this sense only, that if a drug, under the food and 
drags act, is mentioned in the United States Pharmacopoeia or 
National Formulary, and it is adulterated, if its standard of strength, 
purity, and quality does not conform to the standard of strength, 
quality, and purity laid down in those formularies, the actual 
standard of strength, quality, and purity is stated. You see there is 
no discrimination in the food and drugs act between what we call 
the nonpharmacopoeial and the extrapharmacopoeial products. Those 
are terms used in scientific pharmaceutical literature. One is within 
the pharmacopoeia and the other is without. They are on an e^en 
footmg. So that I think paragraph (6) — and I might say here that 
this is the first opportunity^ I have had of examining this bill — 
should be amended so as to make provision for regular pharmaceutical 
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preparations that are not mentioned in the United States Pharma- 
copoeia or the National Formulary or the American Institute of 
Homeopathy, and as I pointed out the Eclectics have been ov^fteoked. 
A lar^ part of the medical profession use what we call extrapharma- 
copoDial preparations. Their requirements have heen overlooked. 
They are not patent or proprietary medicines. They are just the 
same lis the pharmacopoeia preparations, but not mentioned in the 
Pharifiacopcpia. Fluid extracts, as a general line, are not mentioned^ 
but specific fluid extracts are mentioned, though only 90 out of 500 
or 600 that we make to meet the demand of the medical profession. 
T think that provision requires some attention. 

Senator Walsh. Have you an amendment to propose? 

Mr. Woodruff. I will prepare an amendment, because I say that 
to-dav is the first time I have had an opportunity of reading the bill^ 
and 1 will prepare and send the committee an amendment along 
that line. 

The questions that have been argued this morning, from our point 
of view, we have not considered them of very much importance. I 
looked in the dictionary to see what this word ^'potable'* meansy 
and the first definition I found in fact the only definition — is that 
it is suitable for drinking; and then the Standard Dictionary explains 
that it has special reference to water: that is to say, some water is 
suitable for drinking and some not. So far as that is concerned, the 
manufacturers are not vitally interested in it, for it has been the 
policy to cut off from our list of manufactures any preparation that 
IS likely to be used as a beverage. For instance, bay rum. Most 
pharmaceutical manufacturers have made a concentrated bay rum, 
and have made a bay rum for legitimate toilet preparations, but we 
have cut that off. Our next jist will not have bay rum in* it. The 
representative of Sharp & Dohme told me that they had not made 
it for six vears, because as fast as we find out that a thing of that 
kind is being used or perverted, as it has in some States, we simply 
say that we will not have anything to do with it. We can not 
afford that, because we are not interested in proprietary medicines. 
We are interested in filling the legitimate demand of the medical 

[)rofession, and we have 500 or 600 liquid preparations that are 
egitiraate and they are not capable of being used and likely to be 
aSused. 

Another question comes u]) about beef, iron, and wine. Beef^ 
iron, and \\ine of some makes have been examined by the Internal 
Revenue Department and determined to contain so little medicament 
that the dealers in them should take out licenses; that they should 
be treated as beverages. I do not know that this aflFects any beef, 
iron, and wine put up by any member of our association, but some of 
our members have taken beef, iron, and wine off their list. 

So I am here, and mj committee is here, because we received a 
telegram from the chairman of the subcommittee Saturday night 
invitmg our presence. We want to be constructive. We do not 
know what to suggest to the Committee on the Judiciary. We have 
felt confident, however, that no bill would be recommended out of 
the Committee on the Judiciary of either the House or the Senate 
that would go beyond the Constitution itself, and with that we are 
entirely satisfied. Manufacturmg pharmacists do not want to make 
any preparations that can to any extent be used for beverage pur- 
poses. 
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I think that covers about all that occurs to me at present and 
under the circumstances. If I find anything further that we should 
say, after consulting ^nth my conferees, T think I should be permitted 
to say it with reasonable length of time, or will put it in the form of 
A statement. 

, (A paper submitted by Mr. Woodruff is here printed in th^ record 
lis follows :) '- 

[Read at the annual convention of the American Drag Manufacturers' Association.] 
The Future of Alcoholic Medicinal Preparations. 

By Charles M. Woodruff. 

The subject under discussion is not a new one in this association. At its organiza- 
tion meeting in 1912 (Proceedings, 1912, p. 75), the writer had occasion to make 
tins remark respecting House bill 17593, which was one of the Webb measures: 

"What the Women's Christian Temperance Union and some of the churches 
and many organizations all over the country are trying to do, is to adopt some legis- 
lation to obviate that evil (importing intoxicating liquors into dry territorjr). In 
drawing bills the framers have lost sight of the importation of liquors for legitimate 
purposes, purposes that would be acknowledged legitimate even in prohibition 
sections, so that if a manufacturer happens to have his plant in a prohibition section, 
and required wines, alcohol, etc., in the process of manufacture, he might find it 
difficult, under legislation of that kind, to obtain supplies. While perhaps we should 
not take any steps to defeat this legislation on general principles, yet it should be 
looked after and modified to avoid any such contingency as I have outlined." 

Dr. Abbott followed with these remarks: 

"We are using the only way in support of the sentiment that has been expressed 
here many times this morning in an effort to make that expression more emphatic. 
Congressman Foss, out our way, discussing these matters, as he does very freely and 
very earnestly, said to us: 'There are many things down here that must be done, 
that we are trying to do, and if you men in the field interested in these lines would 
only give your opinion of what we can do and what it is wise and proper for us to 
do, we will not only thank you for aiding us but will give you our good offices to have 
proper laws enacted.* If we render this assistance to our legislators, we shall stand 
ace high with the people in Congress who are, let us assume and believe, doing their 
level best to represent their constituents properly. Therefore, I believe the function 
of any committee which we empower to act in this matter should carry with it the 
thought of helpful suggestions of what Congress may be able to accomplish in the way 
of practical action, and that thus more can be accomplished than through simply 
entering protest against these bills, because the awakened moral conscience of the 
people IS demanding that many desirable measures be passed for the good and welfare 
of the people, not only in regard to habit-forming drug matters, but in regard to liquor 
matters and various other matters; the proper passage and carrying out of such laws 
necessarily being for the benefit of the masses to whom we look for our business, 
and upon the welfare of whom the stability of this great Government of ours depends." 

At our meeting in 1915, under the title "Effect of Prohibition Laws on the Phar- 
maceutical Business," we made the following report as secretary (Proceedings, 1915, 
p. 40): 

"It may be well for those interested to consider what is going to be the effect of 
prohibition laws upon the business interests of manufacturers of and dealers in galenica^l 
products generally. The trend of the times seems to be decidedly toward absolute 
prohibition. Last November the people of the State of Arizona adopted an amend- 
ment to the State constitution forbidding the manufacture or introduction into the 
State under any pretense of ardent spirit-s, ale, beer, wine, or intoxicating liquor or 
liquors of any kind, providing for no exceptions except the manufacture and sale of 
denatured alcohol. 

"Unfortunately J the public and even medico-pharmaceutical scholastics do not 
credit manufacturing pharmacy with being actuated by any other motive than sordid 
commercialism. How unjust this is we all know. It is the duty of the physician to 

Prescribe such therapeutic agents as in his judgment will alleviate the ills oihis patient, 
'hifl duty passes on to the retail druggist who must dispense and furnish the medicinal 
agents for which a demand has thus been created; and it becomes both the legal and 
moral duty of the manufacturing purveyor to the medical profession to manufacture 
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them. An abiding sense of thia duty and responsibility compels us to produce, list, 
and carry in stock many items in the sale of which there is no profit because of the 
comparatively small demand and the relatively larger manufacturing and overbead 
expenses. I question if there is a manufacturer of a general line of pharmaceuticals 
in the country who will not hail with joy the day when the inventive genius of our 
research workers, whom the advocates of such bills as the F&ige bill are trying to dis- 
courage, wiU have furnished pharmiacy and medicine with such geiliKall^r aecepti^le 
substitutes that we can dispense entirely with the use of alcohol, wines, spirits, as w^^ 
as cocaine, morphine, and other habit-forming drugs in our manufacturing operations. 
Therefore, in your secretary's opinion, we need not woriy about such measiures as the 
Arizona prohibition law. If the physicians in that State cd,n not prescribe and the 
druggists can not dispense nona<^ueous fluid extracts, medicinal elixirs, medicinal 
wines,, etc., we can furnish them in many cases the same therapeutic agents in some 
dry form or as aqueous solutions and medicinal sirups. It is suggested that manu- 
facturers should take this stand: It is up to the druggist to know the laws of his State 
and to select from the manufacturer's comprehensive price lists such remedies as can 
be lawfully sold under State law. " 

Reference was made to the subject along the same lines in our report as secretary 
in 1916. 

The attitude of this association to the subject as expressed in this early discussion 
and later reports has always seemed to have the unanimous sanction of our members, 
and we have always realized that manufocturing pharmacy naturally regards tiie matter 
from an altruistic view-point. 

The leader of this discussion has invariably tried to impress committees and execu- 
tive bureaus with the fact that pharmaceutical manufacturers do not prepare medicinal 
f reparations containing habit-forming narcotic drugs and distilled spirits from choice. 
t is the function of manufacturing pharmacy to furnish as medicine those therapeutic 
agents in those acceptable forms tibat the general experience of medical practitioners 
as a whole seems to indicate are necessary to support the physician in his struggle 
against disease and death. 

There is probably not a pharmaceutical manufacturer connected with this associa- 
tion who would not be glad if medicine (not some little faction claiming to represent 
medicine) would announce that it could dispense with them. 

So far as alcohol is concerned, of course it is absolutely a sine qua non in the produc- 
tion of most chemicals and most isolated substances in solid or powdered form; while 
without it fluid extracts and tinctures could not be produced. 

On the other hand, there are many mixtures for which substitutes in the way of 
sirups, glyceroles, and other pharmaceutical forms can be, and in many cases are, 
provided. 

•Respecting these features legislators need enlightenment. If prohibition is to 
remain the policy of the country at large, and it appears we must proceed upon this 
calculation — then the sale of some medicinal preparations certainly must be r^;ulated. 
As manufacturers we can not shut our eyes to the fact that certain preparations, even 
those recognized in the United States and other accepted pharmacopoeias, are being 
perverted to satisfy the appetite for alcohol. There are f enow-members present here 
to-day who can tell you oi having offended valuable customers by refusing them beef, 
iron, and wine, Hoffmann's Drops, Godfrey's cordial, and other similar preparations in 
abnormal quantities. A wholesaler, who is also a manufacturer of a few U. S. P. 
preparations which are readily prepared, asked us some time ago: 

'MiVhat shall I do? A valuable druggist customer in the district (referring 

to a particular territory of foreign population in a large city) sends me an order for 
two barrels of Hoffmann's Drops in bulk. I know, of course, he has no l^itimate use 
for such a (quantity of Hoffmann's Drops; but if I refuse to fill the order he will take 
all his business to some competitor. " 

Our reply was: 

** Your inclination is good but your backbone is bad and needs stiffening. Refuse 
to fill the order; let him take his business where he likes; but before doing so, courte- 
ously point out to him that the prohibition law of the State penalizes the manufacture 
and sale of an alcoholic medicinal preparation for beverage purposes and that you are 
not going to take the chance that a jury of your fellow-men will hold that the supply 
of a barrel of Hoffmann's Drops to a retail druggist in such a territory as jrou mention 
is made in good faith or for any other purpose than evading the prohibition law. 
You can not afford to fill such an order, for some time the drug^st is goin^ to be caught 
and the question of where he got his supplies in the quantities they will find in his 
possession is going to be an interesting one. " 

Since then a Hungarian died suddenly, investigation was made, and it was dis- 
covered that he had driink himself to death on Hoffmann's Drops, and the defense of 
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the druggist is that the poor Hungarian had used more of the Hoffmann's Drops to the 
glass of water than he had been directed to. 

Manufacturing pharmacists are between the devil and the deep, blue sea. The 
proprietary medicine man selling his products for self-medication and depending 
upon a demand he has created or can create, is free to choose what form of preparation 
he will offer to the public for self -medication; the retail druggist, while necessarily 
obliged to fill physicians' prescriptions written in good faith, is not obliged to sell 
an alcoholic medicinal preparation for purposes of self-medication. There are many 
such products of equal value which do not contain alcohol and which do not contain 
habit-forming narcotic drugs which will afford him just as much profit; but with the 
manufacturing pharmacist it is different. He offers nothing to the public for self- 
medication, and he can not put himself in the presumptuous position of dictating 
to the medical practitioner wnat shall be prescribed in a particular case. We have 
a letter written within the last 10 days from the foremost tnerapeutist of the country 
pointing out the fact that very many of the most reputable physicians in the count^ 
recognize the therapeutic value of alcohol. 

Manu^turing pharmacy must take a broad stand. It can not confine its operations 
to the views of a narrow-minded faction. It must be free to supply those alcoholic 
medicinal preparations which a considerable number of reputable pnysicians prescribe 
in good faith. This situation is recognized in what is now the fundamental law of 
the United States of America uxx>n me subject of prohibition. It is recognized at 
the present time in the laws of most of the Stetes, and it should be recognized by our 
legislators and our courts. 

At the same time manufacturing phannacy can not go to the extreme which some 
interests would like to have us go to; it must not put itself in the position of antagoniz- 
ing reasonable measures to control the sale of alcoholic medicinal preparations so as 
to prevent the use of such preparations for beverage purposes, especially when the 
necessity of such r«jgulation has been demonstrated, as it has since prohibition laws 
went into general effect. 

Our work must therefore be constructive and with the sole end in view of saving to 
medical practitioners whose servitors we really are, the right to prescribe and adlninis- 
ter those therapeutic agents which their observation and experience and their knowl- 
edge of particular cases under treatment convince them are indicated. 

Senator Norris. Who was the next gentleman to address us ? 

STATEMENT OF KB. K. H. BOBTD, CHAIBXAIT OF THE LEGIS- 
LATIVE COMMITTEE OF THE FLAVOBIHO EXTBAOT MANU- 
FACTUBEBS' ASSOCIATION OF THE UNITED STATES. 

Mr. Bond. In deference to your wishes, I will be as brief as possible. 

These several bills, including the bill under discussion, all of which 
I have seen, contain the words '* potable and capable of being used 
for beverage purposes,'' and either are equally objectionable to the 
interests that I represent and also in my judgment to the people of 
this coimtry. 

Section 1 provides: 

That the word " liquor' ' or the phrase ' 'intoxicating liquor " used in this Act shall be 
construed to include any distilled, malt, spirituous, vinous, or fermented alcoholic 
liquor and liquids and compounds, whether medicated, proprietary, patented, or 
not, and by whatever name called, containing one-half of 1 per centum or more of 
alcohol by volume, which are potable or capable of being usea as a beverage. 

Are flavoring extracts potable? The definition of the word 
''potable'', taken from Funk & WajgnaH's Standard dictionary, is 
''Suitable for drinking; drinkable, said particularly of water, liquid, 
flowing.''- Used as a noun, ''Something drinkable." Drinkable 
means "That may be drunk, or fit to be drunk:" "Drink" means, 
"Any liquid that may be taken into the stomach." 

Flavoring extracts are manufactured from essential oils, such as 
lemon oil, orange oil, etc., or from aromatic and odoriferous plants 
such as the vanilla bean, the tonka bean, etc. These extracts. 
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according to the definition of the Acricultural Department, consist 
of a solution of these principals in etnyl alcohol, and the amount of 
alcohol necessary to hold these flavoring principals in solution varies 
with the extract. 

Now while it is true that the amount of flavoring ingredients 
contained in these extracts renders them disagreeable to the taste, 
and not suitable for general use as beverages, at the same time, they 
are not ''nonpotable.'' On the contrary, they are '^potable, 
under the dictionary definition of the word ''potable'' as set forth 
above. 

When the fact is considered that the ingredients of flavoring 
extracts are all wholesome ingredients, and must be pure and whole- 
some ingredients under the various food laws of tiie nation, it is 
easy to see that they are not ''nonpo table,'' so far as being im- 
wholesome or dangerous to health, or productive of disturbances to 
the human system, is concerned. The only thing that stands in the 
way of their being ''potable" is their dis^reeable taste when taken 
in a conoentratel form and in quantity. The ordinary normal 
individual would not desire to drink flavoring extracts for intoxicating 
purposes, but that is beside the issue as to whether they are potable 
or not. Any ordinary individual might, by forcing himself to it, 
drink flavoring extracts without being injured or without suflFering 
any serious inconvenience other than the disagreeableness of getting 
the extract into this stomach. If he drank too much, however, he 
might become seriously sick, but this would be in accordance with 
the personal idiosyncracies of individuals. 

Now, are thej capable of being used as beverages ? It seems to us 
that the question as to whether flavoring extracts are '* capable of 
being used as beverages" or not is at once determined when the 

Suestion as to whether they are ^^ potable" or not is determined, 
n other words, any product that is '^potable" under the dictionary- 
term of '^potable" is at the same time capable of ^* being used as a 
beverage.' As a matter of fact, the words ^'capable of oeing used 
as a beverage" enlarge the meaning of the word '^potable," and if 
anything includes a larger field of production than would be included 
by the word ^'potable," and evidently these words were so intended. 
There is no use in anyone trying to deceive themselves in regard to 
this matter as to whether or not navoring extracts would be legal or 
illegal from the standpoint of potability or capability of being used 
as beverages, because the fact stands out clear and undisputable. 
Under those words or any similar words, flavoring extracts have to 
be classed as contraband, so that it is clear that under these words 
or any similar words in the ordinary acceptation of the term, flavor- 
ing extracts and the products to which these gentlemen have referred 
would be potable. 

Now, your law attempts to exempt flavoring extracts from the 

I)rovisions of the definition in section 1 — this is m section (e) of this 
aw, ^ * Flavoring extracts that are nonpotable and incapable of being 
used for beverage purposes." It is apparent that this attempt 
to exempt these products, does not so exempt them. 
The next attempt at relief is in section 6 oi the act. 
Senator Norris. Would you just as soon right there be interrupted 
before you go to another subject? 
Mr. Bond. Yes, sir. 
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Senator Norris. This morning you heard the suggested change 
in that language. How would that suit you ? 

Mr. Bond. I do not like that change. 

Senator Norris. Would it be as bad as the exis^^^ing languaage? 

Mr. Bond. No; it would not be nearly as bad as the existing 
language. 

Senator Norris. That is what we want to hear. We are trying to 
formulate a bill that will be effective without doing injury to any 
legitimate business, and we would like to have you suggest any 
amendment that you think would improve it along these lines, 
and if that language is not satisfactory, we would like to have you 
give some language that is. 

Mr. Bond. It is mighty difficult for a man to suggest on his feet 
amendments to a bill of this kind that would be effective, but I 
would call your attention to this, that in Maryland at the session 
of the legislature prior to the last, a very drastic prohibition law was 

{massed by the legi-lature, and under its terms it w^as conceded a 
act that fiavoriag extracts, toilet preparations, and many drugs 
could not be sold for proper purposes. There was a hard fight 
between the wets and diys, one side afraid to touch it, and the other 
side promising to vote for this, that or the other but failing to do so, 
until finally the bill was not amended and went throiigh as orginally 
drawn. Under that bill, as I stated, it would have been impossible 
for a manufacturer and dealer to sell these things for proper purposes. 
The legislature, realizing the mistake it had made, unanimously 
passed a bill without a dissenting vote in the last two days of the 
session, and that bill, which is now a law, is as follows: 

Provided^ That it shall not be unlawful under any of the provisions of this act to 
manufacture, buy, sell, or deal in any medicinal, pharmaceutical, scientific, sac- 
ramentary, mechanical, culinary, flavoring, or toilet preparations which may contain 
such percentage of alcohol as may be necessary to extract or hold the constituents 
in solution, preserve the preparation, or keep it from freezing: Provided^ hotoever^ That 
no such preparation shall be manufactured, bought, sold, or dealt in for use as an 
Intoxicatmg beverage. 

Senator Norris. Let me ask you, do you think that these extracts 
about which you are talking are fit to be used as a beverage ? 

Mr. Bond. They would not be fit for me. I can not tell what 
construction a court would put on the word ^'fit.^^ I may say that 
I am very familiar with this line of business. I am connected with 
one of the largest firms in this business. My life has been spent in 
this line and other lines analogous to it and I have never personally 
seen a flavoring extract used for beverage purposes under any kind 
of conditions. That is only my personal experience, but I do not 
doubt but that they may have been abused or that they will be 
abused. 

Senator Norris. They may be used, even though unfit. I suggest 
that there is some difference between using the word ''unfit and 
any other word that would go to the possibility of their use for that 
purpose. 

Mr. Bond. It seems to me that the amendment as suggested there 
would take care of this thing in good shape. A man would be liable 
to the penalties of the law if he broke it. No matter what you do you 
can not do any more than place penalties on him. 

123873— 19— FT 2 5 
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Senator Walsh. I observe that most of it is embraced in the pro- 
vision that is in line 21 on page 4. 

Mr. Bond. But it has this word, '^nonpotable^' ahead of that. 

Senator Walsh. It has been suggestea that we change that to 
"mifit for use as an intoxicating oeverage.'^ Suppose that was 
changed so that it would read, ^'or flavoring extracts that are imfit 
for use as an intoxicating beverage,'' and then a provision to the 
effect that the sale of any of those for beverage purposes would 
bring it within the provisions of the act. What danger would your 
business be subjected to? 

Mr. Bond. It would depend upon the court's definition of the 
word ^' unfit" and the general acceptation of the term. As you 
and I and the fellow in the street use the word ^* unfit," that would 
make flavoring extracts totally unfit and unsuitable for beverage 
purposes. But there is no telling how a court might construe it, 
or how the commissioner might construe it in connection with this 
matter. As I said, we ought to be careful. I would say, inci- 
dentally, that some of the members of my firm are Hberal con- 
tributors to the prohibition cause. But it does seem to me that the 
language could be so drawn in this biU that where these things are 
sold for the purposes for which they are intended and imder circum- 
stances which \yould lead a reasonable man to suppose that they are 
to be used for proper purposes, that they would be permitted to 
be sold and the manufacturer and others not be harrassed by all 
the questions -that could be brought against him if words are used 
whose legal meaning is undetermined and the meaning is left unde- 
tefmined in the bill. 

Senator Norris. Along the line of the question asked you by 
Senator Walsh, suppose we put the language in this particular sec- 
tion that you are talking about as suggested this morning, "unfit 
for use as an intoxicating beverage," and it is provided by another 
amendment that notwithstanding that if anyone sells tnis liquor 
to be used as a beverage it should be just as tnough he were selling 
straight whisky. In the first place, it seems to me that that would 
protect the honest manufacturer and the honest dealer ? 

Mr. Bond. Yes. 

Senator Norris. If you are prosecuting a man who is evading the 
law by selling these extracts, you would have to prove his knowledge 
and the purpose for which it was used, and would not that be ordi- 
narily easy to prove, because there are only a few degenerates that 
would use these extracts on which to get drunk, and the dealers in 
the community knows them as well as he knows the members of 
his own family ? 

Mr. Bond. 1 do not think there is any doubt that is true, and the 
only question is as to what construction might be placed on the 
word, "unfit." 

Senator Norris. Of course we have got to run the risk of a court 
construction of any language used, but we want to get it as plain 
as we can and not leave a loophole for the guilty man to crawl 
through, but it seems to me, Irom your own statement, that this 
language would protect you, although I can conceive tnat as the 
bill was originally drawn you would get into difllculty. 

Mr. Bond. As I say, it would be difficult for a man on his feet, 
particularly one who is not skilled in that sort of thing, to draw an 
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amendment or make suggestions along that line, but my idea is 
this, and it is the idea of tne great industry which 1 represent, and I 
believe is the feeling of the people of this country — I am not going 
into the thing and talk about what flavorless diet would be, the 
horrors of the shutting down of the soda fountain and such things, 
but our entire idea is that these things shall be permitted to be 
manufactured and sold for the purpose for which they are intended, 
and we are perfectlv willing that where they are not so manufactured 
and sold the penalties of the law shall attach to anybody who is 
guilty of that sort of thing, and we will assist in that. 

With your permission I should like to file a statement. 

Senator Norbis. All riffht. 

(The statement referrea to is here printed in the record as foDows:) 

OBJECTIONS OP THE FLAVORING EXTRACT MANUFACTURING INDUSTRY TO PROHIBITION 
LEGISLATION PENDING IN CONGRESS—CHANGES RECOMMENDED. 

There are a number of bills now pending in Confess, the object of all of which is to 
furnish adequate legislation to make effective national prohibition. 

All of these bills as now worded are objectionable from the standpoint of legitimate 
manufacturers of flavoring extracts intended for culinary purposes by the housewives, 
or intended for use for flavoring ice cream, confectionery, soft drinks, bakery goods, 
and for other flavoring purposes in addition to culinary purposes. These bills are also 
objectionable from the standpoint of manufacturers of perfumes, toilet waters, and 
medicinal preparations. 

The reason why these bills are objectionable is that as now worded they would 
utterly destroy the industry of manufacturing the products that have just been 
mentioned. • 

This statement, is, of course, general. For example, the manufacture of some 
medicinal preparations would not be prohibited, and what we mean is, that the 
general effect of these bills would be to prohibit the manufacture and sale of the vast 
majority of all the products mentioned that are now on the market. 

For the purpose of making clear the position of our industry in this matter, we will 
deal in this statement that the provisions of H. R. 5549, pointing out the specific 
objections to that bill, and it will not be hard to see how these same objections apply 
to all of the other bills. Section 1 of H. R. 5549 provides that the word "liquor" or 
the words * 'intoxicating liquor" shall be deemed to include any "compounds, whether 
medicated, proprietary, patented, or not, containing one-half of 1 per centum or 
more of alcohol by volume, which are potable or capable of being used as a beverage. '^ 

Under such a provision as the foregoing, unless qualified elsewhere in the bill, it 
seems perfectly clear that any flavoring extract, perfume, or medicinal preparation, 
etc., which is either "potable" or "capable of being used as a beverage" can not be 
manufactured and sold in the United States after such legislation takes effect. 

Therefore, in determining whether the manufacture and sale of these products 
would be legal or not, a court would be bound to inquire first of all whether the products 
are (1) potable, (2) capable of being used as a beverage. 

Are flavoring extracts "potable "? The definition of the word potable is as follows: 
"Suitable for drinking; drinkable, said particularly of water-liquid-flowing" (noun); 
"something drinkable." "Drinkable means: "that may be drunk, or fit to be 
drunk"; "Drink" means, "any liquid that may be taken into the stomach." 

Flavoring extracts are manufactured from essential oils, such as lemon oil, orange 
oil, etc., or from aromatic and odoriferous plants such as the vanilla bean, the tonka 
bean, etc. These extracts consist of a solution of the flavoring principles of 
the fruits, or plants such as referred to, in ethyl alcohol. The amount of alcohol ' 
necessary to hold the flavoring principles in solution varies according to the kind of 
extract. For example, it requires about 85 per cent of alcohol to hold in solution the 
5 per cent of lemon oil, which must be contained in a lemon extract in order to have it 
legal under the standards that have been provided for the enforcement of the national 
food law, and which standards are also effective under the food laws of practically 
all of the States. 

In the case of vanilla extract, as another example, it requires about 50 per ceDt of 
alcohol to hold in solution the amount of the flavoring constituents of the vanilla 
bean, that a vanilla extract must contain in order to be legal under the food laws 
referred to. 
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Now, while it is true that the amount of flavoring ingredients contained in these 
flavoring extracts renders them disagreeable to the taste and not suitable for general 
use as beverages, at the same time, they are not '*nonpotable," on the contrary, they 
are "potable" under the dictionary definition of the word "potable" as set forth 
above. 

When the fact is considered that the ingredients of flavoring extracts are all whole- 
florae ingredients, and must be pure and wholesome ingredients under the various 
food laws of the Nation, it is easy to see that they are not "non potable" so far as being 
unwholesome or dangerous to health, or productive of disturbances to the human 
system are concerned . The only thing that stands in the way of their being ' * potable " 
is their disagreeable taste when taken in a concentrated form and in quantity. The 
ordinary normal individual would not desire to drink flavoring extracts for intoxi- 
cating purposes, but that is beside the issue as to whether they are potable or not. 
Any ordinary indi^ddual might, by forcing himself to do it, drink flavoring extracts 
without being injured or without suffering any serious inconvenience other than the 
disagreeableness of getting the extract into his stomach. If he drank too much, 
however, he might become seriously sick, but this would be in accordance with the 
personal idiosyncrasies of indi\ddual8. 

Therefore, it is our opinion that a court in passing, on the issue as to whether 
flavoring extracts are "potable" or "nonpotable" under the definition given in the 
dictionary as above could not escape from the conclusion that they are "potable" 
and would be compelled to so hold. Once this decision was rendered, and as stated, 
the court would have to so render under the facts, the flavoring extract industry- of 
the United States would at that moment be held to be an illegal and illegitimate one, 
and would thereby be annihilated and destroyed as an industry. What we have said 
above with respect to flavoring extracts is e<iually true in a general way of perfumes, 
toilet waters, and many of the common medicinal preparations that have been house- 
hold remedies for half a centurv or more. 

Are flavoring extracts "capable of being used ss beverages?" It seems to us that 
the question as to whether flavoring extracts are "capable of being used as beverages" 
or not is at once determined when the (juestion as to whether they are ," potable " or 
not is determined. In other words, any product that is "potable" under the dic- 
tionary definition of "potable" is at the same time "capable of being used as a bever- 
age." As a matter of fact, the words "capable of being used as a beverage" enlarge 
the meaning of the word potable. And if anything includes a larger field of produc- 
tion than would be included by the word potable, and e\idently these words were so 
intended. 

Therefore, there is no use in anyone trying to deceive themselves in regard to this 
matter as to whether or not flavoring extracts would be legal or illegal from the stand- 
point of potability or capability of being used as beverages, because the fact stands 
out clear and undisputaole that imder these words or any similar words, flavoring 
extracts and the other products referred to would have to be classed as contraband. 
So that, so far as section 1 of H. R. 5549 is concerned, the flavoring extract industry 
and the other industries referred to face annihilation if the section passes as now worded 
unless there are other provisions in the bill that modify that section. Are there any 
such modifying provisions? 

The first attempt made to modify the provisions of section 1 will be found in section 
5 of the act. 

So far as flavoring extracts are concerned, it is provided by (e) "that flavoring 
extracts shall be exempted from the provisions of the law if they are *nonpotable ana 
' incapable of being used for beverage purposes.' " P^rom what has already been said 
regarding the potability of flavoring extracts and their capability of being used as 
beverages, it is apparent that this attempt to exempt these products does not in 
fact exempt them. If they are potable, as already stated in the first part of this 
brief, it follows that they are not nonpotable, and if they are capable of being used as 
beverages, it follows of course that they are Aot incapable of being used as beverages. 
The attempt made to exempt medicinal preparations, toilet preparations, etc., stands 
in the same position as the attempt maae to exempt flavoring extracts and will not 
exempt any of those products that contain alcohol and are both potable and capable 
of being used as beverages as already explained. Therefore, no relief is provided so 
far as section 5 of the act is concerned. 

The next attempt to provide relief is in section 6 of the act. The gist of the pro- 
vision is that any product that is capable of being used as a beverage shall be classed 
as an intoxicating liqu(jr. Therefore, the prohibition commissioner referred to in this 
section would be placed in the same position as the court referred to and would have 
to find that the products reefrred to are in fact "capable of being used as beverages. " 
So that section 6 provides no relief from the provisions of section 1 . The fact is that 
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we have searched the whole of the bill in vain to find any provision under which 
it would be legal to manufacture flavoring extracts and the other products referred to, 
should the bill contain the wording we have referred to above. 

While flavoring extracts are, in the strictly legal sense of the word, "potable,'* 
and are strictly speaking, ** capable of being used as beverages, " the fact remains that 
they are not intended or designed to be used as beverages; nor are they suitable for 
general use as beverages. They are, and have been manufactured in good faith for 
flavoring purposes and have been so used. It may be, of course, that the use of these 
products has been abused, even in times when intoxicating liquors under the ordinary 
acceptation of the term were plentiful, and permitted to be sold. We have no doubt, 
that this will be true in the future, regardless of whether prohibition takes effect or 
not. But these occurrences are abnormal occurrences and have been, and will be 
impossible to control under any law that has existed or that will exist in the future. 

We submit, however, that these occurrences are so rare and so abnormal in their 
nature that there is not the slightest justification in the world for destroying any 
neces^uy and lej^timate industry because of them. It ia not just nor reasonable to 
pass laws that will burden and harass and seriouslv injure necessary and legitimate 
industries, such as the flavoring extract industry, because of the misdeeds of a few 
degenerates or abnormal beings . 

It is not our purpose to undertake in any way to prevent or hamper the enforce- 
ment or pass^e of proper proMbition legislation. So far as that le^slation is in- 
tended or designed to prohibit the manu^ture or ^ale of intoxicating liquors for 
beverage purposes we have no concern with. But we submit that it should be con- 
fined strictly to the object of preventing the manufacture or sale of intoxicating liquors, 
as those products are generally understood, and should not be exteiided so as to pro- 
hibit the manufacture and sale of products that have never been and never should 
be classed as intoxicating liquors. ' Flavoring extracts are not intoxicating liquors 
within the generally accept^ meaning of those words and neither are perfutaies, 
toilet waters, and legitimate medicinal preparations. Therefore, ample provision 
should be made to permit the manufacture and sale of these legitimate products for 
the legitimate purposes for which they are intended . We submit that these innocent 
industries should not be wiped out with one fell blow. ' There is no evidence in 
existence which will justify such action. • 

The proposition at the present time seems to be to wipe out all of these product 
without giving them a chance. We submit that the proper course is to exempt all 
of these products, and that should it become apparent m tne future that further legis- 
lation on the subject is necessary, the legislation can then be passed. Even should 
it become necessary to pass legislation relating to these products in the future, it 
should not even then be aimed at their maniifactiu'e or sale for legitimate and proper 
purposes, but should be aimed at the manufacture and sale and use for improper 
purposes. 

\\e therefore respectfully submit that H. R. 5549, or any other bill now before Con- 
gress on the subject of prohibition, or that may be introduced in the future, should 
contain a provision as follows: 

^^Proviaedy That it shall not be unlawful under any of the provisions of this act 
to manufacture, buy, sell, or deal in any m^idicinal, pharmaceutical, scientific, sac- 
ramental, mechanical, culinary, flavoring, or toilet preparations, which may contain 
such percentage of alcohol as may be necesiary to extract or hold the constituents 
in solution, preserve the preparation, or koep it from freezing: Provided, however, 
That no such preparation shall be manufactured, bought, sold, or dealt in for use as 
an intoxicating beverage." 

In -conclusion, we call attention to the fact that the flavoring extract manufac- 
turing industry of the United States is a well-established, legitimate industry. 
Flavoring extracts are to be found in practically all of the homes of the Nation. They 
are used for flavoring pies, cakes, and pastries of all kinds. They are used for flavoring 
desserts; they are used for flavoring ice tiream; they are used for flavoring left-over 
foods to make them palatable; they are used for flavoring candy and confectionery 
of all kinds; they are used for flavoring soda water and soda-fountain drinks of all 
kinds and descriptions. They are used in thDusands of other different ways. 

The standard flavoring extracts all contain alcohol and always have contained alco- 
hol, as already stated in this brief. No attempt to produce satisfactory flavoring ex- 
tracts without the use of alcohol has ever succeeded. 

One of the largest gatherings of flaovring extracts manufacturers and their chemists 
ever held in the United States, and perhaps in the world, was just recently held at 
the Hotel Commodore in New York City, on June 18 to 20, inclusive, and the question 
as to whether or not it is possible to have proper flavoring extracts without the use of 
alcohol was thoroughly considered and debated for three days. The sense of this 
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meeting was expressed, after full deliberations, as aforesaid, in the following 
resolution: 

It is the sense of the Flavoring Extract Manufacturers' Associati(Hi of the United 
States in convention assembled that it is impossible to make proper flavoring extracts, 
suitable for all purposes, without the use of alcohol in their manufacture, but that 
the organization and its members should bend every possible activity to discovering 
some method by which they can be made without the use of this ingredient. 

We have no doubt but what there are certain manufacturers of so-called flavoring 
emulsions who will make the claim to Congress that it is possible to produce suitable 
flavoring extracts for some purposes without the use of alcohol, but these are manu- 
facturers who have in desperation been driven to take this position and because of 
the fear of the prohibition legislation have endeavored to revolutionize the industry 
and survive on a nonalcoholic basis. But their productions have been pronounced 
as unsatisfactory by housewives and experts and others in a position to judge and even 
these manufacturers do not claim that they are useful for all purposes, and that all 
flavors can be made without alcohol. The claims of these manufactiu'ers have been 
considered carefully by the best experts in the flavoring extract manufacturing in- 
dustry as it has been the earnest desire of the industry to secure a substitute for alcohol, 
and hundreds of thousands of dollars have been spent by the industry in research 
work along this line, and are still being spent, but without success. 

We stand ready to convince Congress of the fact that the flavoring extract manu- 
facturing industry of the- United States can not survive as an industry without the 
use of alcohol, and what is true of this industry is likewise true of the other industries 
referred to. , 

Respectfully submitted. 

Flavoring Extract Manufacturers' 

Association op the United States, 
By R. H. Bond, 

Chairman, Leffislative Committee. 

Senator Norris. Is there anyone else here? 

STATEMENT OF MR. WILBUR F. CRAFTS, SUPERINTENDENT 
AND TREASURER OF THE INTERNATIONAL REFORM 
BUREAU, WASHINGTON, D. C. 

Mr. Crafts. Mr. Chairman and Senators, before speaking on the 
drug proposition, I want to just refer to one or two other matters on 
which we have a very earnest word to submit, and the first is in 
regard to the administration of this law. I have just been on a 
tour for two weeks through New Jersey, Pennsylvania, and Ohio, 
and I have had conferences with the leaders of six reform organiza- 
tions in regard to who should be the responsible head; whether in 
the opinion of the church element and the people who have had much 
to do with this whole matter, enforcement should be in the hands of 
the Treasury Department or the Department of Justice. I under- 
stand that the author of this bill, one of the organizations, has no 
choice, that it is just as ready to give it to one as to the other. But 
other bodies have a pronounced preference for the Department of 
Justice for two reasons. The first reason is that the Treasury De- 
partment, in its internal revenue, has always looked upon this mat- 
ter from the revenue standpoint. We have no objection to Mr. Roper, 
and have an idea that he would be very serviceable as a cooperative 
force. But the Internal Revenue Department has always gone about 
this matter from the standpoint oi revenue. The speak-easy has 
been approached in order to get the fee^ whereas the Department of 
Justice approaches it from the standpoint of enforcement. And 
another very strong reason why the people are in favor of the De- 
partment of Justice is that a man has been nominated as the head of 
the Department who is a courageous personality, and has taken a 
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strong stand on the violations of law and corruption of politics shown 
in the investigation of the pro-German brewers. We think there is a 
great deal in personality. There is in friendship and in war — and in 
a thing like tnis, especially during the initial period, we should like 
to have a man like this. He is favorably spoken of by people of all 
parties in his own State of Pennsylvania. 

Senator Walsh. He may not last very long. 

Mr. Crafts. Well, of course, we know that he may not be forever 
Attorney General. The change of party may come in. We think 
it is likely that he will be in that position during the initial period, 
when a man of strong personality would be needed. So it is the 
sentiment of the Metnodist and Presbyterian Temperance Boards, 
the International Reform Bureau, the National Prohibition . Com- 
mittee, the National Grand Lodge of the Sons of Temperance, and 
the International Prohibition Federation, that they would like to 
have the responsibility rest upon the Department of Justice. 

Senator Walsh. Would you take out of this bill the administrative 
features that are given to the Bureau of Internal Revenue and turn 
them over to the Department of Justice? 

Mr. Crafts. I think that the Internal Revenue Department should 
be contributory, but that the leadership should be with the Depart- 
ment of Justice, and that the internal revenue should follow. I 
have said in many places that Mr. Roper has been one of the best 
Internal Revenue Commissioners. 

Senator Norris. What particular amendment would you suggest 
to carry out that idea? 

Mr. Crafts. I would suggest that instead of the matter being put 
under the leadership and the directorship of the internal revenue, 
that it be specified and that the responsibility is put upon the Depart- 
ment of Justice. And we are also opposed to having the responsi- 
bility divided, or seem to be divided, by the appointment of a prohibi- 
tion commissioner. We think that if the Department of Justice has 
sufficient funds, and the Attorney General can appoint the assistants 
that he needs, and the responsibility of the men that he appoints will 
be to him as members of his cabinet. 

The second point is in regard to China. Probably that has not 
come up in this hearing as yet. We are receiving a great number of 
petitions from Americans in China, which we have sent over to the 
State Department, signed by thousands of missionaries and native 
members of their churches and students in their colleges, sent through 
our branch in China, where we have promoted antiopium efforts and 
other moral reforms for 10 years. There is nothing that they are so 
solicitous about as to be protected from the proposed invasion of 
American brewers. It happens that Americans in China are triable 
in consular courts. You know that in nations that are imperfectly 
developed in their judiciary, we have what we call extraterritorial 
courts, and Americans are triable in the consular courts, but they 
are not triable in a case like this unless it is specified. They are 
triable without any legislation on common-law subjects, but when 
it came to the drug law, which passed both Houses of Congress, it 
was specifically stated that the law should be applied to Americans 
in Chma. That is what we are asking, that the same thing be done 
here, that the 'Americans in China, just like the Americans in this 
country, shall be protected from the sale of intoxicants. 
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Senator Norris. Doctor, it occurs to me that under this new treaty 
a good share of China would be turned over to Japan, and you would 
have to make your plea to the Japanese Government rather than 
to the American. 

Mr. Crafts. The Japanese have a sort of industrial control in 
Shantung. I do not think that in Shantung an American would 
be triable in a Japanese court. I do not believe the United States 
has probably surrendered any of its rights in the matter of the trial 
of American citizens. The peace conference has turned over the 
material values to Japan, but the shell of Chinese sovereignty is pre- 
served. 

Senator Walsh. Before you go further, I want to correct the 
idea that might be gathered from the chairman^s remarks. After 
we separate the league of nations from the peace treaty, on the adop- 
tion of the Knox resolution, we will not meet with that difiicultv. 
Shantung would not be under the control of the Japanese. 

Senator Norris. In the first place, we will not separate them. In 
the next place, we will not relieve ourselves of that difficulty because 
it is all in the same treaty. 

Mr. Crafts. Let me sav to the Senators that it seems to me 
perfectly logical that Americans in China should not be allowed in 
that country to do what we do not allow them to do in this country. 
We have the power to control our brewers in China and in Turkey and 
in Persia ana some other extraterritorial lands, and so far as the 
treaty provisions do not prevent, it seems to me that this law should 
apply. The number of men who are planning to go to China are 
mostly from California, and Congress at large would not be much 
concerned about them. I say this because some fear this amendment 
might increase opposition to the bill, and so make its passage more 
difficult. On the contrary, the great popular interest in preventing 
the brewers' invasion of China would probably add support to the 
bill if this amendment were included. 

I was in New York City on Friday and got the indorsement of this 
proposition from the secretaries of the great missionary boards, Dr. 
Brown, of the Presbyterian foreign board, and Dr. Marquiss, of the 
home board, and Mr. Turner, who represents all the Protestant boards. 
Indeed it may be said to be the sentiment of all of the missionary 
boards in this country, as it is of Americans in China, that this is a 
most important piece of legislation. We have allowed under the war 
prohibition bill the exportation of liquors until January, and there is 
nothing to hinder the exportation of beer and beer machinery and 
the brewers themselves into China unless this provision is put into 
the bill, and to my mind it is one of the obligations of international 
courtesy. I will read the proposed addition to the bill — to be a new 
section: 

It shall be unlawful in the consular districts of the United States in China for any 
person, either personally or by servant or a^ent, or as the servant or agent of another 
person, to manufacture, sell, furnish, or give away, distill'^d, malt, vinous, or any 
intoxicating liquors whether for beverage purposes, or to b^ directly or indirectly 
interested financially in such manufacture, sale, furnishing or giving away of sucn 
liquors. The prohibition herein provided shall apply in the consular districts of all 
foreign countri s wh*»re such prohibition does not conflict with the treaties which this 
Nation has made with such foreign countries, or the laws for the execution of the provi- 
sion of such treati^ s. 

Any p rson, firm, or corporation whose p-^rroanent allegiance is due to the United 
States violating any of the provisions of this act in any such fore ign country shall be 
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fined for first off?n8e not less than $100 nor more than $500; for a second or cognate 
offense, not less than $500, nor more than $1,000, and be imprisoned not less than six 
months nor more than six years. It shall be the duty of the consular and judicial 
Officers of the United States in China and such foreign countries to enforce the provi- 
sions of this act. 

Senator Norris. I have not heard it read, except as you have read 
it. Is it the intention of that amendment to apply to other countries 
besides China ? Would it apply to England or Canada ? 

Mr. Crafts. It would not apply to any European countries, unless 
Turkey is partially European. It applies only to those countries 
where the courts are regarded as too imperfectly developed to trust 
them to try our citizens. 

Senator Norris. Only those countries where we have consular 
courts to try our citizens ? 

' Mr. Crafts. This could not apply to anybody else. We could not 
say what would be done in France, or South America, for that matter. 
I do not know how it would be with Haiti or San Domingo. 

Senator Walsh. Just merely because their courts would not recog- 
nize our law, but the American consul would be obliged to recognize 
our law. 

Mr. Crafts. I do not see why the American consular court should 
not, like all our courts, enforce such a provision. 

Senator Walsh. Did you say there is such a provision in the 
narcotic drug act ? 

Mr. Crafts. Yes. The Harrison Drug Act is the specific precedent 
. for this in that it applies to Americans m China the provisions of the 
act. 

Senator Walsh. Can you furnish us with a copy? 

Mr. Crafts. Yes; I will have the pertinent paragraph of it put in 
the report of this hearing at your suggestion, by Mr. Wayne B. 
Wheeler, who told me of this precedent. We reformers all rely on 
him as our authority in legal matters. That has never been challenged 
and has been in force, as you know, for a considerable time. 

I desire also to mention Chairman Volstead's suggestion that we have 
got to make this law very efficient in order not to lose all that has 
been gained by prohibition, and have national laws less effective 
than State laws in the enforcement. Mr. Volstead suggested that 
all liquor sold for permitted purposes — under one-half of 1 per cent 
of alcohol — ^shall be sold in containers of not more than a quart, and 
shall be labeled as containing less than one-half of 1 per cent, and also 
sealed. In that way two things can be gained: One is that the detec- 
tive, if he suspects the law is being violated, can buy the bottle and 
carry it away; and the other thing is that there is no possibility of 
throwing in stronger liquors as he might if the liquor were sold from a 
barrel or fountain. The customer buys a bottle and can see it poured. 
It avoids much opportunity for violation of the law. 

Coming to the drug busmess, I have a very strong illustration of 
the need of this law that is right up to date. These bottles just came 
with a letter, dated Jime 9, from r or to Rico. There are two things 
about the Porto Rican law that are extremely interesting. Thej'^ 

Eassed a law down there by a vote of the majority of the people, who 
ave not even talked prohibition before. They voted for prohibition, 
and fully expected prohibition of wine, beer, and whisky. When 
they got it all done, the legislature, not being friendly, said that 
intoxicating liquor, which was the phrase used in the amendment, 
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should not contain more than 2f per cent of alcohol. They appealed 
to me to take it up with the Attorney General, and I supposed, as a 
matter of course, the Attorney General would declare the legislative 
act unauthorized, but he said that the legislative body — the chairman 
will be interested in this statement — ^had the power to decide what 
the percentage of alcohol should be. 

It might say 6 per cent or 7 per cent. The courts would come in 
finally to decide it, if anybody made the test. If it could be proved 
that a lot of people could get drunk on 2i per cent beer, in that way 
it could be proved that it was intoxicating, but it is a laborious 
process. Some would say that a man was not drunk, but that he 
was suffering from sunstroke. It would be necessary to prove it on 
a large scale. They allow 2f per cent in the State of Maine. Perhaps 
you do not know that in the State that we brag so much about, the 
courts have decided that imder 3 per cent is permissive, as being 
nonintoxicating. So you can see that there is no question that this 
committee of Congress needs to to define the law. 

Senator Norris. Let me show you where your citation does not 
refute the doctrine that I laid down. There is not any doubt that 
Congress would have the authority to s«ty under this constitutional 
provision that the sale of intoxicatiug liquor containing 10 per cent 
alcohol should be punished by imprisonment or if you sold intoxicating 
liquor containing 2 per cent alcohol you should be punished by a 
fine, and 1 per cent if that was intoxicating, by a less fine. I tmnk 
that there would not be any question about that. The point that 
I raised this morning and that 1 contend for is that Congress can not 
make a thing intoxicating by an edict, that is not intoxicating from 
its very nature. Neither can it do the opposite thing. Now if we 
should say by law, if we should say by this act, '^ It is hereby declared 
that every beverage containing one one-hundredth per cent alcohol 
is intoxicating,'' and should punish accordingly, would you contend 
that a man could be pimished if upon trial it developed that he only 
had two one-hundredths per cent of alcohol in his beverage, some- 
thing that everybody would admit was nonintoxicating? 

Mr. Crafts. The definition of Congress gives the constructiou 
imtil the courts overrule it. If the Porto Rico Legislature sets the 
limit, it stands until overruled by Congress. If Congress puts in the 
limitation you speak of, it would stand imtil the courts overruled it. 

Senator Norris. Porto Rico is not laboring under a constitutional 
provision as we are. They can pass a law ii they want to in Porto 
Rico that wiU permit the manufacture and sale of beverajges con- 
taining 9 per cent, and prohibit that which contains 10 per cent, if 
they want to, but in our case, we have only the jurisdiction that this 
constitutional amendment gives us. Now we would not need to use 
it aU probably, but if we wanted to use it all, and we think that is 
what we all want to do, and prohibit everything that is iatoxicating, 
and then would say in the law that we prohibit the sale of intoxicants, 
and use the same term that we use in the constitutional provision, 
then there is no question that we have used aU the authority that we 
have got. 

Mr. Crafts. I feel that the Congress has the last word, and that 
now everything should be put on the proper basis, and that what 
Congress would say would stand imtil its interpretation is overruled 
by me court. 
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Senator Norris. If we put a limit to the law, the courts would 
hold the limitation unconstitutional. If we try to make something 
intoxicating that is not intojdcating, we have exceeded our authority, 
and we think we have exceeded what anybody wants. 

Mr. Crafts. I see by the paper that th ey have fixed the limit of 
alcohol at 2f per cent in Pennsylvania. We shall have all sorts of 
varieties. 

Senator Norris. It would eventually get to , the Supreme Court 
and the Supreme Court would pass on it. 

Mr. Crafts. I think the decision of this Congress would stand 
until it was set aside or modified by the Supreme Court, until it was 
proved whether the amount stated was non-intoxicating or intoxi- 
cating. 

Senator Norris. Suppose we pass a law here now, and say that 
1 per cent is prohibitive, and then I am arrested for selling liq^uor, 
and it is proven on the trial that the sale which I made contained 
1 per cent alcohol. And then suppose I proved to the court — I am 
taking the burden of proof that ought to be on the other side — ^but 
suppose that I prove to the court that a beverage containing 1 per 
cent alcohol is absolutely nonintoxicating ? Would anybody contend 
that I could be punished ? 

Mr. Crafts. If you could prove that you would probably get the 
thing to the court and it would be required that the law should be 
amended. If you proved that, you would prove that the law was 
incorrect. You would prove that the law had made a misstatement. 

Senator Norris. I do not know how much is necessary to make a 
beverage intoxicating. But suppose that we foUow this stiU, and 
say that we are going to prohibit the sale of intoxicating liquor that 
contains — what is it ? 

Mr. Crafts. One-half of 1 per cent. That is what the Govern- 
ment stands for in the Internal Revenue. 

Senator Norris. Suppose now, as a matter of fact, that it develops 
after we pass this law, tnat a beverage containing one-fourth of 1 per 
cent is intoxicating. Would it not follow that everv man in the 
United States could go into the Uquor business and sell intoxicating 
liquors provided that he had just a shade less alcohol in his beverage 
than we have provided in the law ? 

Mr. Crafts. I think so until the law was changed by the Consti- 
tution. 

Senator Norris. On the other hand suppose that instead of 
giving the per cent, we made it illegal to sell intoxicating liquor. 
Then we have cut off everybody. 

Mr. Crafts. The trouble is, as I see it, they are going to have all 
sorts of standards, and we have got to give a congressional standard. 

Senator Norris. That is what this would give. 

Mr. Crafts. Then if it can be disapproved, the matter can be 
changed, but until it is disapproved, that is the basis of administra- 
tion. I take it that any law based on a constitutional amendment, 
and particularly this law, can be handled as a violation of the con- 
stitution of the United States. 

Senator Norris. Now you have given it a great deal more study 
than I have. What per cent of alcohol is it necessary to have in a 
beverage to make it intoxicating ? 
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Mr. Crafts. There is a very famous ^^1, 2, 3''; one pint of wine^ 
two pints of beer, and three ounces of whiskey contain the same 
amount of alcohol. I think 2 per cent beer did an awful lot of harm 
down South. When they were allowed to sell 2 per cent beer it 
kept the appetite, the saloon and the liauor power in politics, and they 
sold stronger beer and even whisky on tne sly. 

Senator Norris. That does not quite answer the question, but if 
you are laboring under the impression that 2 per cent beer is intoxi- 
cating, if we pass a law making it illegal to sell intoxicating liquor, 
a man selling less than a 2 per cent liquor could not be tried. 

Mr. Crafts. I have an idea that men could be intoxicated on beer 
of 1 per cent if they drink enough of it. We do not concede even 
half of 1 per cent would not be intoxicating, but that is so small an 
amount that we can ignore it. We shomd have used in all our 

Erohibition laws, in place of the indefinite words, '' intoxicating 
quors'' the term ''alcoholic liquors." That would have saved a lot 
of trouble. 

Referring to these bottles from Porto Rico, I think it is instructive 
to know what is going on now in enforcing a prohibitory law there. 
This is a letter from Kev. A. J. Plard, of San Juan : 

As you know, it was the ever-recurring argument of the antiprohibitionists during 
the campaign that the manufacturers of alcohol would be ruined in Porto Rico if it 
became dry, and a great loss would be sustained by the public revenues. Well, 
shortly after the enforcement of the prohibition law, the few manufacturers of the 
bay rum in Porto Rico started to increase their factory, and new manufacturers of this 
product and of hair tonic appeared. According to the figures given by the treasurer 
of Porto Rico I believe, there was only 5,000 liters of alcohol used annually in the 
industry of bay nun, hair tonics, etc., but the industry received such an impetus 
that 72,000 liters of alcohol have been Used where 5,000 were sufficient the years before. 

So that the treasurer of Porto Rico, convinced that these liquids were not used 
for lotions, ordered the addition of poisons, such as sulphate of zinc, and boric acid also, 
I believe, to the registered formulas. It is surprising that no sooner had an obstacle 
been put in the way of using these liquids for drinks a remedy was found and prop- 
agated, so that the essential oils, the poisons, being partially removed, the island 
was Hooded with these supposed lotions, hair tonics, etc., tnat could be found in 
every store, canteen, everywnere where formerly rum was sold. It is hardly credible, 
but true, that whole trainloads were leaving San Juan to supply the demand for these 
brands of bay rum and hair tonics. I do not know if the order came from the treasurer 
of Porto Rico or from whom it came, but the police was ordered to seize all the Floralina 
(hair tonic) around the island, and according to the press news they have now 90,000 
bottles under key. Doctors were reporting many cases of sickness and even deaths, 
I believe, due to the drinking of these beverages. 

The effort was made to have these sent back for reconstitution,. 
but the attorney general refused to return the bottles and ordered 
them confiscated. You know that it is said that the hair of the dog 
cures the wound. If a man has lost his intoxicating drink, he 
would take hair tonic. Here [indicating] is bay rum . This was used 
on a very large scale. 

I have statements which the Owl Diug Stores are sending out to 
their branches in this country to show you the perilous situation and 
the great care that is necessary to exercise if the drug business is not 
to be used to promote violation of the law. 

I want to offer this ^* moral" of the Porto Rico situation to all these 
influential men representing manufacturers, that after this law goes 
into effect, if there is any increase in the sale of drugs containing 
alcohol then the people of the United States will see that there is a 
decrease in druggists. I feel that it would cause a reaction that 
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would sweep away entirely the sale of alcohol in drug stores in 
connection with medicines, and I have proof here from the highest 
authority of chemistry that we could get along very nicely in that 
case. Certainly we could get along by turning the medicinal use 
of alcohol over to the. doctors instead oi the druggists. I think it is 
to the interest of drug men to take the right attitude and not wait 
for the officials to prevent any such increase in the use of these drinks 
as has occurred in Porto Rico. 

Here are the things which the Owl Drug Stores tell their branches 
not to sell to soldiers: Jamaica Ginger; Beef, Iron, and Wine; Spirits 
of Juniper; Compound Spirits of Peppermint; Extract of Lemon; 
Extract of VaniUa; and Bay Rum. 

That is all in a letter sent out by the Owl Drug Co. to its various 
branches. 

I desire also to quote from the retail druggists. I am glad we have 
had read here the statement of the wholesale druggists against this 
habit of using medicines for beverages. But here is a statement 
made in 1918 by the retail druggists, the American Pharmaceutical 
Association, at one of their meetmgs. The editor of the Bulletin of 
Pharmacy, Mr. Harry B. Mason, had been stirred up by the little 
skit that was going around the country at the time, "Good-bye little 
barroom, don^t you cry, you'll be a drug store by and by.'' It went 
to the spot of his sensitiveness, and he made a strong speech against 
the habits of some druggists selling liquor as drugs. Here is what 
they adopted concerning this selling of medicines by druggists: 

It is a disgrace to the profession and should be ostracized by it. 

And they call upon the local authorities "to assist in exposing and 

Senalizing those druggists who abuse their privileges and who thus 
rag the name of pharmacy into the mire of infamy and degradation." 

I want to emphasize the fact that a great deal can be done by both 
the wholesale and retail druggists if they will adopt the plan of the 
doctors who expel quacks, and the plan of lawyers in getting rid of 
^ ^shyster" members of their profession. By so doing you may take 
a strong hand yourselves. We can not do all this by legislation. In 
addition to what may be done by the forces of civilized government, 
very much needs to oe done by drug organizations themselves. 

Here is a study. The State commissioner of excise is said to have 
foxmd direct eviaence against 180 druggists in the State of New York 
that they have sold Uquor without a prescription, and he is quietly 
following up these violations without turning the evidence over to 
the local authorities for a criminal action. ^^Tnusfar," itissaid, ''the 
druggists have preferred to pay the fine of $500 to the department 
and give up their excise certificates rather than to submit to a public 
prosecution, which will result in their arraignment before the State 
board of pharmacy, with consequent expulsion from the State asso- 
ciation. Such expulsion would practically put a pharmacist out of 
business." 

I think if there were a few such expulsions from the wholesale trade 
and the retail trade, it would go further than almost any legislation 
in securing results. 

Here is a heading: ''More than a million drug addicts in the 
Nation." Presently it will be brought up against prohibition that 
there are so many people using aU sorts of drugs, but these are mostly 
in "wet" cities that are under license. 
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Only one thing more, and that is perhaps the most important of all. 
A few years ago I lived in New England, and the editor of the Popxilar 
Science News, one of the highest authorities in chemistry, was the 
autocrat of our supper table, our club. We looked to him as one of 
the great men in New England. His word in the scientific world 
carried authority — J. R. Nichols — and he made a declaration in April, 
1884, in connection with the necessity of alcohol that I want to go in 
the record. He states that ^'not a life would be sacrificed, not a 
case of disease would be retarded in the process of cure, not a pain 
would be aggravated, and not one of the heart processes suffer 
detriment if the art of distillation should become a lost art." 

He goes on to say: 

The alcohol Question as related to medicine may be summed up in a few words^^ 
in some cases of extreme exhaustion or dobility it may be regarded as a convenipnt 
ag'^nt, if carefully employed ; but in no instance of disease of any form is it a medicine 
which might not be dispensed with and other agents substituted. 

And this is the point I wish to prove by above quotation that we 
need not be anxious that people will suffer if we do not leave a large 
open space for the sale of these medicines which contain alcohol, it 
is the opinion of I?r. Nichols that it is the alcohol in them that in- 
creases their sale, for people consciously or unconsciously drink them 
because they like the alcohol and the effect of the alcohol, and we 
really need not fear that we shall do some great ill to the suffering 
and the sick if we take particularly drastic action in order to checK 
every possible use of so-called meaicines as a substitute for alcohol 
beverages and a means of evading the law. 

Speaking of one or two things specifically, this phrase about the 
legislation that has been discussed so much: '^xmfit for use as an 
intoxicating beverage," it seems to me is a very dangerous phrase. 
Anybody that has anything to do with the enforcement of such law 
I am sure would say that is the case. I think there ought to be a 
very strong provision as to what king of medicines would be tolerated 
at aU. 

There is, therefore, need for Congress to use strict language even 
if some persons should suffer. Better that should be the case on the 
part of those who are enriching themselves by this business rather 
than to have the public suffer, and the general welfare. 

I think that covers all the things that I wanted to say. In the 
House committee I hear they have dropped out the whole provision 
about bootlegging. It is an incredible situation. There is a very 
strong fight to put it back. If there is anything on the face of the 
earth that this committee ought to put out of business absolutely it is 
the bootlegger, the man who attempts to sell liquor in violation of 
law, who makes it his business from morning until night to induce 
people to drink by bringing facilities and temptations they otherwise 
would not have. 

Senator Norris. You say the House has stricken that out of the 
bill? 

Mr. Crafts. The committee.' 

Mr. DiNWiDDiE. The bill has not reached the House. 

Mr. Crafts. One other thing that ought to be spoken of. I fear 
great trouble ahead in the matter of the provisions of the law as it 
stands in that there shall be no searching of homes. I know the 
prejudice which exists against searching homes, but what are we to^ 
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do when it is said that Mr. McLean has stored away enough liquor for 
a lifetime ? 

Senator Norris. Is not that a demonstration of the fact that the 
poor man has an advantage over Mr. McLean ? [Laughter.] 

Mr. Crafts. We think the poor man has a great advantage. But 
all over the country I hear of men who are taking out their coal bins 
and putting in wine cellars. I was out in Ohio when Ohio went drj. 
The no beer no work" riot did not materialize. But I did see this, 
that in the low-down saloons and in the high-class saloons, one kind 
and the other, they were buying liquors at $2.75 a quart as fast as 
they could buy it. 

Senator Walsh. Do you not think that that can be reached very 
successfully by putting a heavy tax upon it and requiring a report 
just the same as in the case of an income tax? 

Mr. Crafts. That is one good way of doing that. I was thinking 
that it should be provided that liquor that was in one's possession 
should have to be reported. That at any rate might be put into 
the law somewhere, and a very heavy tax should be put on it after 
a certain date. Before the prohibition law was passed in the State 
of Georgia the people of a certain town wanted prohibition, and having 
no way to get it except by taxing it to death, they fixed a license fee 
of $80,000 for each saloon and so got rid of them 

Senator Norris. That would probably make them drink all the 
harder in order to try to avoid the tax, to try to drink it all up. 

Mr. Crafts. In the States — many of you of the committee are 
from prohibition States — ^there is tms feelinff that there is going to 
be some great wrong perpetrated if a man has stored liquor for a 
long period for his family and for his friends. Something should be 
done to prevent a large accumulation of liquor, and something 
ought to be done in those States that would allow entering a man's 
home after a few weeks or after a limited period. When a poor 
man is going to be denied his drink, we ought to see that the rich 
man is not coming out with the signs of drmk upon him to create 
a feeling that the Government is discriminating against the poor 
man. 1 think the poor man, as a rule, is glad that prohibition has 
come. Indeed, if you examine the petitions that have come down 
here to Congress from the working man, every single petition against 
prohibition in the big bunch sent by Mr. Gompers to this committee 
was from a wet State, and not a single one haa been sent from a dry 
State, as far as I could find out, and all the expressions from dry 
States have been favorable. But nevertheless there is that feeling 
that ought to be guarded against of giving undue privileges to the 
rich man of storing up a supply of liquor in the months to come. 

Mr. Crounse. May I have just a word? Dr. Crafts has made 
several references to the drug trade, and has shown some samples 
of goods that are being sold in Porto Rico. I only want to say 
one thing, and that is to call attention to the fact that the sale of 
these goods, according to Dr. Crafts, has been followed by sickness 
and death, establishing the fact that these things were not for 
beverage purposes. 

Mr. Crafts. Yes; but there was an enormous fatality, an injury 
to health, an injury to life during the period. Just one faithful 
officer comes in to say that they shall not send the bottles back 
to be refilled. The manufacturers themselves sent this out in great 
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quantities over the countrv. My feeling is that the manufacturers 
here should see that something is done from their own standpoint. 

Senator Norris. A law prohibiting the sale of intoxicating 
hauors, with the proper penalties, would catch all the fellows that 
sell stuff of which you have shown samples. 

Mr. Crafts. It ought to. 

Senator Norris. If not, why wouldn't it? 

Mr. Crafts. It seems to me that it will if this bill is right. It 
will not do to leave a big loophole when we are trying to eaten eels. 

Senator Norris. If you are going to prevent the sale of intoxi- 
cating liquor for a beverage, and the law is in force, it would not 
make any difference what you call the stuff. If you mention drink, 
it would come within the law, would it not ? 

Mr. Crafts. If the druggist who sells drugs for drinks to a man he 
has reason to believe will use them for a beverage is severely punished 
as proposed in amendment submitted here by wholesale druggists, 
I believe it will prove one of the strongest features in the bUl. 

Mr. Crounse. That is the proposition put forward by the United 
Drug Trade, which is behind it 100 per cent. 

A&. Crafts. That is why I appreciate it. 

Senator Norris. If I were prosecuting a man — and I have prose- 
cuted a good many for violating the liquor law — I would consider 
that I had a much easier job to estabUsh the guilt of the man if I 
were not required to show by some chemical analysis the exact 
amoimt of alcohol that the beverage contained. There is not, as a 
rule, very much difficulty in showmg that the beverage that he is 
prosecuted for selling, makes a man drunk. I can prove that easier 
thali I could by gettmg a scientific chemist to come across the State 
and show how much alcohol it contained. If I proved that it made 
him drunk I have made my case. I do not want to prove any more. 

Mr. Woodruff. May I be excused for just one moment? We 
have heard what the manufacturers offer to do. Perhaps it would 
be interesting to know what the manufacturers have done. 

Senator Norris. We do not want to take the time to get into the 
merits of any manufactured products. We are not going to criticize 
any of them. There are not any of them on trial. We are to assume 
that they are honest men and will enforce the law that is on the 
statute books. 

Mr. Woodruff. I just desire to make a statement that does not 
call for any argument. I have been connected with a manufacturing 
firm now for 37 years. Before that I ran on a prohibition ticket for 
city clerk and was elected, and helped to enforce the prohibition law. 
That was 30 years ago, and before we had any restrictive laws in 
effect. I had charge of the correspondence, and I had to decide what 
to do with certain suspicious orders. Every order for morphine and 
for alcoholic liquor that seemed to be in any way suspicious was 
turned down. 

Now, it has been said that the demand for certain things has in- 
creased during recent years. We have had it said that the demand for 
opiates and narcotics has been increased. The president of our firm 
brought to me a statement of consumption of these things, and my firm 
is one of the largest in the coxmtry, and it shows that the consump- 
tion of morphine and cocaine, which every dentist has to have, has 
decreased. The year 1914 was the largest year* In 1915 the con- 
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sumption markedly decreased, and in 1916 markedly decreased, and 
so on down to 1917, when there is a shght increase over the year 1916, 
and the early part of 1917, due to the enormous demand upon the 
regular pharmaceutical manufacturers for preparations of morphine 
and cocaine to supply the Army and Navy. 

Seilator Walsh. Will you not send in tnose figures concerning the 
consumption of these drugs ? 

Mr. Woodruff. Yes. 

Senator Walsh. Do not give us the figures from any particular 
house, but the whole coimtry. 

Mr. Woodruff. The increase is not due to the operations of the 
manufacturing pharmacists. 

Mr. DixwxDDiE. I feel that the hour is so late that I do not care to 
take up the time unless you want to ask some questions. But I 
would like to have the privilege of inserting in the record a statement. 
I think you know me well enough to have confidence that I will 
put in nothing objectionable. I would Uke to put in a few facts in 
regard to the desirability of an early adoption of a code governing 
certain things. 

Mr. Wheeler. There are certain things that I should like to have 
as a matter of record. I refer to certain things that have been 
brought before your committee, but on which I should like to be 
heard. If it is satisfactory to you I will file the statement. 

Senator Norris. All rignt. 

(Statement furnished Mr. W. B. Wheeler, coimsel, Anti-Saloon 
League :) 

The reason for using the phrase "potable or capable of being used as a beverage" or 
the negative "nonpotable and incapable of being used a6 a beverage" in S. 2081, is 
found in the widespread use of alcoholic preparations as substitutes for the ordinary 
intoxicating beverages. In many of the States this evil is so widespread that special 
laws are being enacted to deal with it. 

Under national prohibition it is prophesied that the use of these alcoholic prepara- 
tions will increase rapidly unless the law enforcement code is carefully draftea. 

METHODS TO CONTROL THE EVIL. 

Two parties are taken into account in trying to remedy the evil. First, the manu- 
facturer, and second, the person who sold the alcoholic preparation. One of the most 
efficient means for controlling these parties is to require tnem to take out a permit, 
give a bond, and keep a record of the preparations manufactured and sold. It has 
been conceded for years that the druggists should keep a record for the prescriptions 
filled for alcoholic preparations used as medicines. There has been a very deter- 
mined opposition to require the seller of these patent or alcoholic preparations to take 
out a permit or give a bond or keep a record of the sales. Most of the legislation 
attempting to control these preparations has been placed upon the manufacturer. If 
the retailer is not required to take out a permit or Keep a record of the sale, it is then 
essential to place the strongest safeguards around the manufacture of the alcoholic 
preparations so that they can not be made or distributed if potable or capable of being 
used for beverage purposes. 

"capable'* and unfit. 
• 

The discussion before the committee by the opposition does not indicate clearly 
the difference between the terms in cjuestion. The definition given of potable by 
several of the witnesses indicates that it is more determinable as to its meaning than 
the word "unfit." The definitions of the term vary, but the usual one is "suitable 
for drinking" or "drinkable." The word "unfit" according to the Standard Diction- 
ary, means "having no fitness," "not adapted or qualified for a certain purpose," 
"unsuitable." Those who are opposed to the use of the words "potable or capable of 
being used as a beverage" admit that the word "unfit" is more satisfactory to them. 

12387a— 19--PT 2 6 
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It is because that it is not quite as strong or definite a term as the words "potable or 
capable of being used as a beverage." The word "unfit," judging from the evidence 
presented to the committee by at least two witnesses is more elastic than the other 
phras? or th? word " nonpotable. ' ' The chief objection, as first presented by the oppo- 
nents of th(^ phras ?ology in the bill, was that they would not be able to tell wh-n a 
certain preparation was capable of being used for beverage purposes. They requested 
that the provision be inserted to determine this fact. This was done at their request. 
It was then urged that the commissioner determining this fact might be unreasonable 
or make mistake in judgment, and they asked for a review but provided for a court 
of equity. This was added to the former provision. It is now requested that the 
wording in the bill be changed so as to make its provision less definite and cert^n. 
In nearly all of the State laws in th? administration of the revenue laws there is no 
app3al from the officer who determines whether or not certain preparations may be 
placed on the market. The members of the House Judiciary Committee attemi)t€d 
to provide for this situation by giving the commissioner power to issue regulations 
over the manufacture and sale and the placing the preparation on the market . This 
is also opposed by those representing proprietary medicines. 

ALTERNATIVES PROPOSED. 

If the prohibitory law is to be enforced ^dthout evasions by the sale of alcoholic 

g reparations not ordinarily used for beverage purposes, the manufacturer must be 
eld to strict accountability, as is proposed in the original law, or if there is a loosening 
of the regulations on the manufacturer as is proposed, then it is absolutely essential 
that more regulations be placed upon the person who sells. As it is now the man 
who runs a grocery store or any place of business may purchase these alcoholic prep- 
arations from the manufacturer or jobber and the only way you can reach him is to 
prove that he sold the preparation under conditions that he knew, or ought to have 
known, that it was to be used for beverage purposes. You can not secure one viola- 
tion of law in a thousand under that restriction. 1 have tried many of these cases. 
A person who sells the preparation does so under conditions which makes a defense 
for him. The purchaser usually asks for some kind of a patent medicine or alcoholic 
preparation on the market, saying that he is sick or some one in the family needs it, 
or gives some other reason for securing the liquid. There is no-record made of the 
sale. The seller takes out no permit and gives no bond and it is practically impos- 
sible to gather the facts in enough instances concerning any one individual pur- 
chaser to prove to a jury that it was sold under circumstances where the seller ought 
to have known that it was to be used as a beverage. If those who ara interested in 
the manufacture and sale of these alcoholic preparations are opposed to having the 
retailers secure a permit and keep a record, then they ought not to oppose the pro- 
vision which controls the manufacture of tiese preparations, some of wnich may be 
used as substitutes for intoxicating beverages. It might be feasible to authorize the 
commissioner to require all persons who sell these alcoholic preparations of a certain 
class to secure a permit and keep a record. This would not interfere with those 
that are clearly outside of this doubtful zone. All those who sell alcoholic prepara- 
tions which are capable of being used as a beverage, should have some check upon 
the distribution. If a record was kept, officers of the law could deal from the record 
where the retailer was selling with such frequency as to make it clear that the pur- 
chaser was getting it for beverage purposes. When there is no permit granted or bond 
given or record kept, the dealer in these alcoholic preparations is in a position to 
cover his tracks in the distribution of a substitute for beverage liquors. It may be 
of interest to the members of this committee to note the laws of their own State on 
this Question. 

Nebraska — Section 1. — "The words 'intoxicating liquor' or * intoxicating liquors, ' 
as Tised in this act, shall "be construed to embrace all malt, fermented, vinous, or 
spirituous liquors, wine, porter, beer, ale, or any intoxicating drink, mixture, or 
preparation of like nature, and all malt or brewed drinks, and all mixtures or prepa- 
rations, whether patented or not, which will piroduce intoxication, and in addition 
thereto such liquors of a different character and not hereinbefore enumerated capable 
of use as a beverage containing over one-half of 1 percentum ofalcohoV^ 

Montana— -Section 2. — " The phrase ' intoxicatmg liquor ' shall be held and construed 
to include whisky, brandy, gin, rum, wine, ale, and any spirituous, vinous, fer- 
mented, or malt liquors and liquor or liquid of any kind or description, whether 
medicated or not, and whether proprietary, patented, or not, which contains as much 
as 2 percentum of alcohol, measured by volume, and which is capable of being used 
as a beverage." 
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Neil) Mexico — Section 1. — "From and after the Ist day of October A. D. 1918, no 
person, association or corporation shall, within this State manufacture for sale, barter, 
or give any ardent spirits, ale, beer, alcohol, wine, or liquor, or any lind whatsoever 
containing alcohol ; * * * provided nothing in this section shall be held to apply 
to denatured or wood alcohol or grain alcohol when intended and used for medicinal, 
mechanical, or scientific purposes only, or to wine when intended and used for sacra- 
mental purposes only." 

North Carolina — Section 1. — "That it shall be unlawful for any person or persons,, 
firm or corporation, to sell or dispose of, for gain, near-beer, beerine, or other spirituous, 
vinous, or malt liquors or mixtures of any kind and under whatsoever name called, 
that shall contain alcohol, or cocaine, or morphine, or other opium derivative, except 
as herein provided." 

Utah — Section 9. — "That i* shall be unlawful for any person to manufacture or sell 
or otherwise dispose of the eppence or tincture of Jamaica ginger, or any like substances; 
And provided further, That any preparation containing in excess of one-half of 1 
per centum of alcohol by volume, and which is shotvn on analysis by the State chemist 
can he used as a beverage , shall not be sold: or to prevent the manufacture or f?ale of wood 
or denatured alcohol under the rules established by the governor, and in .compliance 
with the formulas And rules established by the United States; or to prevent the impor- 
tation ot wines for sacramental purposes only, by religious bodies, in the same manner 
as pro^dded in eection 6, for the importation of alcohol by the warehouse maYiager. " 

The laws of these State? are not as rigid as some of the other States, but they show the 
experience of the States in handling this difficult problem. It would be unfortunate 
to use the languai^e suggested that the alcoholic preparations should be "unfit for being 
used for intoxicating beverages. " None of these substitutes for liquor would be used 
for intoxicating beverages purposes. They would be bought and sold for an alleged 
medicinal purpose and it would be very diflficult to make out a case that the alcoholic 
perparation was sold as fit for being used for intoxicating bcA'^erage purposes. This 
would add one more difficulty in the control of the case. 

In addition to the laws of the States above mentioned, you will find that the words 
' ' capable of being used as a beverage " have been inserted in the laws of North Dakota, 
Ohio, Delaware, Oklahoma, South Dakota, Washington, Wyoming, and some other 
States. In these States the law has been enforced without producing the hardshii>s 
prophesied by those who opposed this provision. The solicitude of the opponents is 
not well grounded. The law will be enforced reasonably and the advocates of the law 
will be just as much interested in having a reasonable interpretation of the law as 
those who are opposing the wording herein provided. 

CONTINUANCE OF PERMIT. 

The provision relating to the continuance of existing permits to a certain date 
should be adopted. It will give those who have permits the opportunity to continue 
until the given time, when the new regulations will be enforced. 

The reasons stated for amendment 6 have merit in them. If the present procedure 
in the revenue department is working satisfactorily, it probably should be followed . 

I doubt somewhat the advisability of amendment 7. If a manufacturer from the 
far West should require the Government to bring their witnesses to Washington, it 
would be a matter of a great deal of expense. 

If amendment 8 is added, the same provisions should apply to this as applies to 
those who sell or manufacture the liquor which is capable of being used as a beverage 
and is listed as such, to wit: While the case is pending in the court such liquor should 
not be sold, if the commissioner has decided tnat it is an alcoholic preparation in the 
prohibitive class. 

If the power of the commissioner of prohibition is as complete as the power of the 
Commissioner of Internal Revenue outlined in title 2, the suggestion made by amend- 
ment 10 is in point. 

The proposed amendments are not especially objectionable, except amendment 2. 
If this suggestion is adopted and no further safeguards thrown around these alcoholic 
preparations which are capable of being used as a beverage, it would materially 
weaken the law. 

(Thereupon, at 3.30 o'clock p. m., the subcommittee adjourned 
subject to the call of the chairman.) 
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FRIDAY, JUNE 27, 1010. 

United States Senate, 
Subcommittee of the Committee on the Judiciaby, 

Washington, D, C. 

The subcommittee met, pursuant to the call of the chairman, at 
3 o'clock p. m. in the room of the Committee on the Judiciary in the 
Capitol, Senator Thomas Sterling presiding. 

l*resent, Senator Sterling (ehau'man). 

Senator Stebling. I will first submit for the record a statement of 
Edward F. CoUaday and H. S. Barger, attorneys for Hennessy & Co., 
with reference to provisions of the bill which might affect the use of 
brandies for medicinal purposes. 

(The statement referred to is here printed in the record in full as 
follows:) 

IN RE PROVISION IN BILL ALLOWING THE IMPORTATION OF BRANDIES FOR MEDICINAL 

PURPOSES. 

Washington, D. C, June 25, 1919. 

To the cfmrman and members of the Subcommittee of the Committee on the Judiciary 
having in charge the prohibition enforcement bill. 

Gentlemen: As attorneys for Messrs. Hennessy & Co., importers of the well-known 
Hennessy brandies, used extensively for medical purposes, we beg leave to submit 
the following: 

From a careful consideration of the whole bill now under consideration, namely, 
S. 2081, introduced by Senator Nekon, it would seem that the importation of liquors 
for strictly medicinal purposes is clearly contemplated. This is especially apparent 
when it is considered that the whole bill has for its object the prohibition of beverages 
and the regulation of the manufacture, production, use, and sale of high-proof spirits 
for other than beverage purposes; and, furthermore, the bill as it now stands expressly 
provides for the use, under the restrictions and conditions therein contained, of such 
spirits for medicinal purposes. 

Having in mind, then, the well-known fact that Hennessy's brandies are used almost 
entirely for medicinal purposes, and have never been used extensively as beverages, 
because of their exceptionally high proof, we respectfully request, for purposes of 
clarity in the language of the bill, that the same *be amended as follows: 

Amend section 4 of the Nelson bill, S. 2081, introduced June 16, 1919, by striking 
out the word "import" in line 16 of said section 4 (p. 3), and in line 21, after the 
word "purchased," add the word "imported," so that the whole section will read as 
follows : 

" Sec. 4. That no person shall on or after the date when the eighteenth amendment 
to the Constitution of the United States goes into effect, nor while the war prohibition 
act shall be in force, manufacture, sell, barter, give away, transport, import, export, 
deliver, furnish, receive, possess, or use any intoxicating liquor, except as authorized 
in this act, and all the provisions of this act shall be liberally construed to the end that 
intoxicating liquor as a beverage may be prohibited. Liquor for nonbeverage pur- 
sold, trans- 




word ''import," so that the whole of said section shall read: 
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*'Sec. 7. That no one shall manufaetiire, prescribe, sell, purchase, import, or 
transport any liquor without first obtaining a permit from the commissioner so to 
do, except that a j)erson may purchase and use liquor for medicinal purposes pre- 
scribed by a physician as herein provided." 

Amend paragraph 2, section 7, by adding after the word "to" in line 8 the words 
*'an importer to import,'* so that the whole of said paragraph will read as follows: 

"All permits issued to an importer to import, to a manufacturer to manufacture, to 
a physician to prescribe, or manufacturer, or wholesale or retail druggist to sell, and 
a carrier to transport liquor shall expire on the 31st day of December next succeeding 
the issue thereof. AH permits to purchase liquor shall, among other ttdngs, specify 
the quantity and kind to be purchlased and the purpose for which it is to be used, 
and shall not be in force more than ten days from tne day of its issue. No permit 
shall be issued to any person who within one year prior to the application therefor 
or issue thereof shall have violated any permit issued under this title or any law of 
the United States or of any State regulating liquor traffic. No permit shall be issued 
to any one to sell liquor at retail unless such sale is made by a pharmacist designated 
in the permit who is duly licensed under the laws of his State to compound and dis- 
pense medicine prescribed by a duly licensed physician. No one shall be given a 
permit to prescribe liquor unless he is a physician duly licensed to practice medicine 
and actively engaged m the practice of such profession. All permits shall be in writ- 
ing, dated when issued, and signed by the commissioner or his authorized agent. 
It shall, among other things, give the name and address of the person to whom it is 
issued and of those who are permitted to do the authorized acts. It shall designate 
tmd limit the acts that are permitted and the time and place when and where such 
acts may be performed. No permit shall be issued until a verified, written applica- 
tion shall have been made therefor, setting forth the qualification of the appUcant 
and the purpose for which the liquor is to be used, together with such other foots 
as shall show that the permit may properly be granted. 

It is respectfully submitted that, by means of the well-known purity and quality 
of Hennessy's brandies, and their extensive use in the treatment of many diseases, 
their importation for medicinal purposes only, under proper regulation by the com- 
missioner of prohibition or some other proper officer, should be allowed. 

Respectfully submitted. 

Edward F. Colladay, 
H. S. Baroeb, 
Attorneys for Hennessy ds Co., 
Union Trust Buudmg, Washvngton, D. C. 

Senator Sterling. Also for the record I submit a letter from 
Oeorge W. Emerson, prosecuting attorney of the Sixth Judicial 
District, Little Rock, Ark., in regard to the provision of the bill 
defining intoxicating liquors. 

(The letter referred to is as follows:) 

Sixth Judicial District, 

Little Rock, Ark., June 24, 1919. 
Hon. Thomas Sterling, 

Care of the United States Senate, 

Washington, District of Columbia. 

My Dear Sir: I note Congress has before it a bill looking to the prevention of sales 
of intoxicating liquors in the United States after July 1 ; and it has been suggested that 
('ongress, by act, should define what shall constitute intoxicating liquors. This is 
the second best thing that can be done, but the best provision, in my humble judg- 
ment, would be a statute prohibiting the sale of liquor containing alcohol. Any 
other provision will admit of abuses which are difficult to handle. We have such a 
statute in Arkansas and our supreme court has upheld it and I shall expect to continue 
to enforce it to the best of my ability in the Sixth Judicial District of this State. I 
think it is unwise to further temporize with the question of intoxicating liquor as we 
all understand that the time is rapidly approaching when sales of alcoholic liquors 
will be a thing of the past. If such a condition is beneficial, the sooner it is enforced 
the better. 

Respectfully, yours. 

Geo. W. Emerson, 
Prosecuting Attorney. 
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Senator Steeling. Also I submit a letter from Mr. P. S. Karshner, 
addressed to Senator Nelson, the chairman of the Judiciary Com- 
mittee, Mr. Karshner being the general coxmsel for the Citizens' 
Wholesale Supply Co., Columbus, Ohio, and the George H. Rundle 
Co., of Piqua, Ohio, relative to the use of the words ''potable or 
capable of being used as a beverage,'^ and the use in lieu of such 
words of the words ''fit for use as an intoxicating beverage,'' together 
with some other suggested changes in the bill. 

(The letter referred to is as follows:) 

Adblphi, Ohio, June 20^ 1919. 
Hon. Knutb Nelson, 

United States Senator, Washington, D. C. 

Dear Sir: I understand that you are the chairman of the Judiciary Committee 
of the Senate, to which committee has been referred the several prohibition bills 
introduced into that body. 

I am informed that tfie bill introduced by yourself will be the one which yoiu* 
committee wiU likely consider. 

This bill is very good, but I believe it would be much improved by a few amend- 
ments which I take the liberty to suggest. These amendments are as follows: 

In line 9, page 1, strike out "potable or capable of being used as a beverage" and 
insert "fit for use as an intoxicating beverage." 

In line 23, page 3, strike out "and placed upon the market." These words should 
not be in the oill, for manufacturers should be free to sell their goods in any manner 
they choose. There should be no alteration in present rights regarding this matter. 

In lines 10 and 11, page 4, strike out "nonpotable and incapable of being used 
for beverage purposes" and insert "unfit for use as an intoxicating beverage." 

In lines 13 and 14, page 4, strike out the words "nonpotable and incapable of being 
used for beverage purposes" and substitute the following: "unfit for use as intoxi- 
cating beverages." 

I would strike out all of the remainder of lines 14, 15, and 16, same page. It serves 
no purpose to require the percentage of alcohol to be shown on the label of a prepara- 
tion. In fact many degenerates would be tempted to drink or try to drink these 
articles if they saw that they contained alcohol when otherwise they would be left 
alone. I think you will appreciate the soundness of this argument. The Ohio 
Legislature struck a similar provision from the prohibition bill immediately on this 
argument being presented to it. 

In lines 18 and 19, page 4, I would strike out "nonpotable and incapable of being 
used for beverage purposes" and substitute "unfit for use as intoxicating beverages." 

In line 6, page 5, strike out the words "is capable of" and substitute "fit for." 

In lines 9 and 10, same page, strike out "capable of being used" and insert the 
word "fit." 

In line 16, same page, strike out "not capable of being used " and insert "unfit." 

At the end of section 6 I would add the following provision: 

'^Provided, That whenever a manufacturer is required to show cause why his prep- 
aration should not be dealt with as an intoxicating beverage the hearing shall tate 
place before the commissioner, his assistant, or agent within the State where the 
preparation is manufactured." 

I suggest this provision for the reason that a manufacttu-er should not be required 
to go beyond the borders of his own State to show cause. This is certainly no more 
than fair and reasonable. 

In suggesting the word "imfit " in the place of "nonpotable or incapable," as I Imve 
done above, I believe I have done only what is reasonable and what is fair and just 
to the vast interests engaged in perfectly legitimate business. "Nonpotable" and 
' ' incapable " have never been judicially construed . They are too broad and indefinite 
to sufficiently protect the legitimate property rights of the great number of people 
engaged in the manufacture of medical preparations, toilet articles, flavoring extracts 
etc., that in no sense come within the scope of the prohibition amendment. It is 
the unquestioned right of these manufacturers to have their legitimate products 
definitely defined out of this prohibition law. The' word "unfit" will do this and 
prohibition will not be injured m any respect . The words ' * nonpotable or incapable " 
would render almost every alcoholic preparation, regardless of how legitimate or nec- 
essary it may be, subject to be condemned because some degenerate, regardless of 
the consequences to himself, drank some of it. Then, too, these words render {>06sible 
a "frame-up" against every alcoholic preparation. They really furnish no definition 
at all in so far as separating the good from the bad is concerned. On the other hand, 
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the word ''unfit " provides a definition that is reasonable and such as the courts could 
construe properly with regard to every legitimate as well as every illegitimate prep- 
aration as the case might be. This word would separate the sheep from the goats^ as 
it were, protect the legitimate, and ''get" the illegitimate. The word ''unfit" will 
render secure those preparations which deserve to be secure and will put out of busi- 
ness any preparation deserving of that fate. 
Trusting that you will give these suggestions your very best consideration, 
lam, 

Yours, very truly, 

P. S. Karshner, 

General Counsely 
The Citizens^ Wholesale Supply Co.. ColumhuB, Ohio; 

The Geo. M. Runale Co.^ Piqua, Ohio. 

I offer for the record also a telegram addressed to the chairman of 
Senate Committee on the Judiciary, from Mr. Reno Schoch, of 
Philadelphia, Pa. 

(The telegram referred to is as follows:) 

June 24, 1919. 
Chairman Unfted States Senate CoMMrrrEE on Judiciary, 

Washington^ D. C: 

The Retail Grocers' Association of Philadeli)hia, speaking for 1,790 members^ 
retail grocers, appeal for your support in maintaining sucn legal enactments as will not 
interfere with tne legitimate sales of flavoring extracts, toilet and medicinal articles. 

Reno Schoch, 
Secretary, No. 7, Walnut Street. 

We will have the testimony this afternoon of Mr. Stone, a repre- 
sentative of the Retail Druggists' Association of the United States. 

STATEMENT OF MS. WILLIAM STONE, BEPBESENTING THE 
EETAIL DRUGGISTS' ASSOCIATION OF THE UNITED STATES. 

Mr. Stone. I happen to be at this time chairman of the legislative 
committee. Our headquarters are at Chicago. 

As a practical druggist, Mr. Chairman, you will soon learn I am not 
a speaker according to the manner and style of lawyers. 

Senator Sterling. Just proceed in your own way. We can dis- 
pense with the manner and style of lawyers. 

Mr. Stone. Representing the retail druggists, from a practical 
standpoint, we are the find means of distribution of all preparations 
commonly sold through drug stores, and consequently we are going 
to be under the eyes of this commissioner, the prohibition commis- 
sioner, or his agent, very closely, and we want to be very clear on 
section 11, line 23, where the words ^'any liquor'^ are written in. 
Could that be applied in any way to section 5, to cover the articles in 
that section? If it can, we would like to have something written in 
there that would be very clear so that the prohibition commissioner 
would not cause us to keep all kinds of records. 

Senator Sterling. What particular language in line 23 in section 
11 do you refer to ? 

Mr. Stone. This is the language, 'transport any liquor without 
making at the time a permanent record thereof showing in detail, '^ 
etc. ''Any liquor" might be held to apply to any one of a thousand 
proprietary articles that contain as high as 25 per cent of alcohol. 
Could they be construed as liquor? If so, section 5 would not be 
exempted. We want to be clear that section 5 is exempted from any 
decision that the prohibition commissioner might make upon this 
section 11. 
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Senator Sterling. I suppose the word ^* liquor'' there is to be con- 
sidered in connection with the provisions of section 1, in the first 
f)art of the bill, which defines ^'liquor" or the phrase ^'intoxicating 
iquor," and says that the word or the term *' intoxicating liciuor'' 
shall be construed^** to include any distilled, malt, spirituous, vinous, 
fermented, or alcoholic liquor containing one-half of 1 per cent 
alcohol by volume, and all alcoholic liquids and compounds, whether 
medicated, proprietary, patented or not, and by whatever name 
called, whicn are potable and capable of being used as a beverage/' 

Mr. Stone. It also says in section 5 ''and incapable of being used 
for beverage purposes." Now, there are 100 preparations that could 
be used for beverage purposes if a man was so inclined. Take cam- 
phor. He could add water to spirits of camphor and precipitate the 
camphor in it, which throws out the camphor and leaves the alcohol, 
which could be used as a beverage. 

Senator Sterling. Would not the exceptions in section 5, espe- 
cially the exceptions described under (6), (c), (d), and (e) cover all 
the liquids in which you are interested ? 

Mr. Stone. Provided that after the word "liquor" are added the 
words "except the articles enumerated in section 5." 

Senator Sterling. After the word "liquor," in line 23 on page* 9 
of the bill 

Mr. Stone. In line 23, after the word "liquor," add the words 
"except the articles enumerated in section 5." That is my request. 

Senator Sterling. You want to suggest that as an amendment? 

Mr. Stone. Yes; as an amendment. That is our plea in a nutshell. 

Senator Sterling. The committee will consider the suggested 
amendment. 

Mr. Stone. We also have, Mr. Chairman, one of our attorneys here, 
and I would like him to be heard for a few moments, if there is no 
objection. 

Senator Sterling. Is that all you have to say, Mr. Stone ? 

Mr. Stone. That is all I have to say. 

STATEMENT OF ME. TIMOTHY J. HAET. 

Mr. Hart. Mr. Chairman, Mr. Brokmeyer is the attorney for the 
association, but he is unavoidably out oi town, and Mr. Stone has 
asked me to come up here and call attention to two or three points 
in the bill. 

The retail druggists of the country hold no brief for the sale of 
liquor. They do not want to sell it. They have gone on record as 
against the sale of lic^uor. They have deciaed that they will not sell 
it; but they are afraid of the definition of subparagraph (c) of sec- 
tion 5, 'Hhat are nonpotable and incapable of bemg used for beverage ^ 
purposes." That moans that that definition there will have to be' 
construed by a prohibition commissioner. Now, it leaves the piatter 
a whole lot in doubt as to just how he is going to construe that. There 
are legitimate medicinal preparations that might be used by some- 
body with a hardened stomach, who is capable of absorbing the 
medicinal ingredients and still getting the benefit of the alcohol in 
them. If two or three people take these preparations and use them 
for beverage purposes and complaint comes in here to the prohibition 
commissioner that these are being used for beverage purposes and 
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he makes an analysis and he decided that these are capable of being 
used for beverage purposes. They may be capable of feeing used for 
beverage purposes by certain persons, but at the same time they 
serve a legitimate purpose as medicines for sick people. It is hardly 
fair to deprive the general public of the benefit of those legitimat'^ 
medicinal preparations just because there are a cerfain small number 
of individuals in this country who are capable of using those for 
beverage, purposes, and the retail druggists would suggest that 
instead of the definition in subsection (c) here, the term be used 
''unfit for beverage purposes." 

Senator Steeling. That is following what subdivision ? 

Mr. Hart. That would be on page 4, line 13, subparagraph (c), 
which reads as follows: 

(c) Patented and proprietary medicines that are nonpotable and incapable of 
being used for beverage purpose. 

Senator Sterling. ''Or unfit for use for beverage purposes'' ? 

Mr. Hart. ''Unfit for use.'' 

Senator Sterling. Does that lan^age suit you as well ? 

Mr. Hart. Yes, sir. Then there is the matter that Mr. Stone has 
just called attention to, the word "liquor" in section 1 includes, 
among others, "liquids and compounds, whether medicated, proprie- 
tary, patented or not, and by whatever name called." 

Then we turn over here to section 11, which requires the keeping 
of records of the sale of liquors. If the word "Uquor," as used in 
section 11 is held to include the articles mentioned in section 1, it 
would seem to me that the druggist would have to keep a record of 
every proprietary patent medicine that he sells. 

Mr. Crounse. And perfumery. 

Mr. Hart. And penumery and other similar articles containing 
alcohol. The druggists of the country are now burdened right up 
to the neck keeping records. They have to keej) so manjr records 
that they hardly have time to transact their legitimate business. I 
do not beheve it was the intention of the Congress that the word 
"liquor," as used in section 11, should include these articles in sec- 
tion 5, and I would suggest an amendment thereto, that after the 
word "liquor" in hne 23 on page 9, there be put in these words, 
"except the articles mentioned in section 5." That would relieve the 
druggists of the necessity of having to keep records of medicinal 
preparations that they sell, and I do not believe that it was the in- 
tention, in drawing the bill, to have them keep such records. 

Then on page 9, in section 10, it provides for the taking away of a 
permit from a man who the prohibition commissioner beHeves has 
been violating the provisions of the act. It gives him no redress in 
the court at 3l. I would suggest there, at the end of that para- 
graph 

Senator Sterling. At the end of section 10 ? 

Mr. Hart. At the end of section 10, an amendment stating: 

Any person whose permit is revoked, may by api)ropriate proceedings in a court 
of equity, ask that the action of the commissioner in revoking such permit be re- 
viewed, and the court may reverse, modify, or confirm the decision of t-he commis- 
sioner as the facts and th^ law of the case may demand. 
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Senator Sterling. Take these words '^potable'' and '^nonpota- 
ble/' do you not think that if that word '^nonpotable'' was used as 
it appears in the bill, it would be construed by the court to mean 
^^nonpotable^' in the usually accepted meaning of the term? 

Mr. Hart. It would undoubtedly be construed by the court to 
mean that, but whether the administrative officers of the Government 
in their construction of the act would put that meaning on it or not 
is another question. 

Senator Sterling. It is your fear, then, that the seller of these 
articles might be prejudiced materially before the matter could be 
heard in court ? 

Mr. Hart. Yes, sir. 

The Chairman. That the word ^ ^potable,'' for example, would be 
construed to mean '^drinkable under any circumstances?'^ 

Mr. Hart. Under any circumstances. 

Senator Sterling, dr by anybody ? 

Mr. Hart. Yes. 

Mr. Stone. May I oflfer just one suggestion that slipped my mind ? 

Senator Sterling. Yes. 

Mr. Stone. Take section 5. Take toilet articles and perfumes, 
where the alcohol content is required to be stated on the label. It 
seems to me as a practical druggist who comes in contact with all 
kinds of people that that would be a very dangerous requirement 
for the reason that it would be an inducement to alcoholic fiends 
and degenerates^ and people who have weakness along that line, to 
buy that stuff simply to drink it, to use it as a beverage. We, as 
druggists, do not want to be up against any such proposition as that. 
We would rather cut them out entirely, eliminate them, which would 
cause an enormous loss not only to our business but to the manu- 
facturers. 

Senator Sterling. You are not required now by law, or by any 
regulation, to show the per cent of alcohol on your label ? 

Mr. Stone. Not on perfumes or toilet waters. 

Senator Sterling. You are on some preparations ? 

Mr. Stone. We are on all patent medicmes that contain alcohol. 

Mr. Crounse. May I interpolate there, Mr. Chairman ? Merely the 
fact that the Internal Revenue Bureau requires that all applications 
for the privilege of making toilet preparations, perfumes, etc., with 
nonbeverage alcohol, shall state the exact percentag-e of alcohol, so 
that it is a matter of record with the Internal Revenue Bureau as to 
all these preparations. 

Senator Sterling. Is it your fear, Mr. Stone, that if the percentage 
of alcohol were shown on the label, it would attract a certain class, 
and induce the buying by those people of perfmne, who would use 
it for beverage purposes ? 

Mr. Stone. It is of record and we know it to be a fact that lots 
of women, even society women, drink perfumes and bay rum. We 
have discontinued in our store, six months ago, on rennsylvania 
Avenue the sale of bav rum because we knew that certain people 
were buying it to drink. One of the worst drunks that has come 
under the jurisdiction of the police court in recent months was a 
case of a man picked up over here at the Union Station who had been 
on a terrible jag on bay rum, and he may have died. It looked like, 
he would die. It looks to me as if it would be an invitation for them 
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to come and buy those things. They have a large percentage of 
alcohol in them. Ninety per cent of the people of the country do 
not associate alcohol witn a toilet water or a perfume. For instance, 
in toilet waters and perfumes there is a large commerce through the 
retail drug stores. People use them more through the summer 
months than at any other time. 

STATEMENT OF MB. JAMES KIEFEB, OF SEATTLE, WASH. 

Mr. KiEFEB. Mr. Chairman, I appear for a number of cider manu- 
facturers in the State of Washington, and incidentally on behalf of 
the fruit growers. I appear for H. G. Farwell, cider manufacturer, 
and for Jones Bros. & Co., and for Leopold Schmidt. I do not recall 
the name of his corporation, but he is engaged in Oregon and Wash- 
ington in the production of cider. 

The cider industry was developed in the State of Washington soon 
after prohibition went into effect January 1, 1916. At the present 
time the people whom I represent have a production of between 
3,000,000 and 4,000,000 gallons of cider per annum. The cider is 
made from the refuse apples. I should not say the refuse apples, 
but the nonsalable apples. A large proportion of the apples from 
irrigated sections are marketed in the East, and the gradmg is very 
high, and cider has absorbed the nonmarketable product, so that it is 
a boon to the growers. 

The cider trade, as it is carried on out there, is conducted in this 
way. The apples are thoroughly washed and cleaned and ground 
up, and when the cider comes from the press it is thoroughly filtered 
and put into barrels, and then put in cold storage to prevent fermenta- 
tion, so that it is marketed with a very low percentage of alcohol. 
It runs from four-tenths to seven-tenths of 1 per cent of alcohol, 
and it keeps a long time. 

At the present time these gentlemen whom I represent have 
probably $50,000 worth of cider on hand which they have kept over 
from the previous season. 

Under the provisions of this bill a large part of that cider, when it 
reaches the consumer, would not be marketable. That is, it would 
come up to one-half of 1 per cent of alcohol. 

It is going to work a great hardship on the apple growers and on 
the men who have built up these cider plants and invested large 
amounts of money. And it is not intoxicating liquor. Cider, it is well 
established by experience as well as by medical -testimony, is not 
intoxicating. No man can drink enough cider of from three-quarters 
to one-half of 1 per cent of alcohol to get drunk on it. He will get 
sick long before it affects his head. 

Senator Sterling. You mean cider of three-quarters to 1 per cent 
of alcohol ? 

Mr. KiEFER. Yes. It will not intoxicate. It will nauseate a man, 
it will make him deathly sick, but it will not intoxicate him. Perhaps 
cider kept in the open and in a high temperature and allowed to 
ferment and get up to 5 or 8 per cent of alcohol will be intoxicating, 
but that is not the manner in which this cider is used. It is kept in 
cold storage, and these cider manufacturers have gone to great 
expense to develop their cold-storage plants; and to show the com- 
mittee the practical effect of it, our police department out there and 
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police management there pay no attention to cider in the hands of 
the retail dealer who deals it out as long as the cider does not get 
above 2 per cent. They realize that nobody can get drunk on it; and 
our statute permits the sale of sweet cider. Our act prescribed that 
nothing in the act shall be deemed to prohibit the sale of sweet cider. 

Senator Sterling. Your act does not prescribe the per cent of 
alcohol ? 

Mr. KiEPER. No, sir; it does not, but it excepts sweet cider. 

This is the amendment that I was going to suggest here: In line 8, 
page 1, after the word 'Compounds," insert the words ^'not including 
sweet apple cider.'' The apple growers without this will be remitted 
back to the old conditions when they could not realize anything on 
their apples which did not grade up for transportation. 

STATEMENT OF HOIT. JOHN F. MILLER, A BEPBESENTATIVE IN 
CONOSESS FSOH THE STATE OF WASHIHGTOH. 

Mr. Miller. Mr. Chairman, I may states that I have known Mr. 
Kiefer, who has just appeared before you, for many years. He is 
one of the leading attorneys of the State. 

I am somewhat familiar in my State with the production of apple 
<5ider. The situation is generally as he states. Within the last few 
years — I may say within the last five years — the very life of our apple 
market has been the careful grading of apples, and our State has 
gained a world-wide market on its apples. Those apples that are not 
marketable, but which are perfectly wholesome, are converted into 
cider as a by-product, and this has developed into a very prosperous 
enterprise. It helps out the growers, as Mr. Kiefer has said, and 
produces a very mild, pleasant beverage, as we all know; and I know 
of no prohibitory law in any State in the Nation that prohibits the 
sale of sweet, fresh, native apple cide^. 

It is true when cider becomes fermented it gains very rapidly in 
percentage of alcohol, but that is not what these gentlemen want. 
They do not market what is ordinarily called hard cider or fermented 
cider, but the sweet, inviting beverage, and if a provision could be 
made in the bill where an exception could be made of sweet, native 
apple cider — and I may there say that the same thing might possibly 
apply to orange cider — I think it would meet with universal approval. 

Senator Sterling. In what parts of the State are your apples 
produced ? 

Mr. Miller. In the Wenatchee Valley and the Yakima Valley. 
They are almost entirely given up to large apple orchards. In the 
State of Oregon the Rogue River Valley and the Hood River Valley 
have immense apple orchards, and the industries of those two States, 
Mr. Chairman, are enormous. 

Senator Sterling. Is this manufacture of sweet cider in the manner 
described by Mr. Kiefer an important part of the apple industry there ? 

Mr. Miller. Yes. We used to pack our apples in barrels, the small 
ones and the large ones all together. Now we grade our apples just 
the same as the Calif orni an grades his oranges. They come up to a 
certain amount in weight, and outside of that the apple goes either 
into the evaporator or into the cider industry; and in the cider indus- 
try, while the apples it uses are perfectly wholesome, just as good as 
the others, they are not as large and therefore not as salable.. 
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If an exception could be made in the bill along this line, I see no 
possible evil which could result. I do not see any way in which it 
could be taken advantage of. 

I might say that Mr. Kiefer and I have both long lived in prohi- 
bition States, aud our laws are strictly construed. We have always 
recognized m those States the making of an exception of sweit 
cider. 

Senator Sterling. Have you thought of any other definition that 
could go into this exception 

Mr. Miller. I have not, Mr. Chairman. 

Senator Sterling. Than the simple exception limiting it to sweet 
apple cider ? There is some difficulty in that. I anticipate there will 
be some difficulty, perhaps, when the committee comes to consider 
the bill. 

Mr. Miller. There might be the exception of a sweet apple or 
orange cider not to exceed seven-eighths of 1 per cent of alcohol. 

Mr. Kiefer. Yes; seven-eighths of 1 per cent. 

Mr. Miller. Or, 1 per cent of alcohol. 

Senator Sterling. That would cover it ? 

Mr. Kiefer. It would cover any emergency, and no man alive 
could get drunk on it. Even a child could not. 

Mr. Miller. I will challenge any man to get drunk on cider carry- 
ing 1 per cent of alcohol. He will become nauseated and he will get 
filled long before he gets drunk. 

Mr. Kiefer. When our mayor, Ole Hansen, came into office, he 
started to regulate cider, and the dealers convinced him that they 
were not selling anything over 2 per cent, and his chief of police and 
he soon came to the condusion that 2 per cent was perfectly safe, and 
they do not mterfere with it in any way. 

Senator Sterling. Is that aU ? 

Mr. Miller. Yes, sir. 

Mr. Fellows. Mr. Chairman, Mr. Hart and Mr. Stone have gone. 
Before they left they asked me to make a correction in their remarks, 
to the effect that the changes in section 5 should apply to subsections 
Q>)j (c), (d), and (e), in regard to changing the language of the bill, so 
that it would read ^^ unfit for beverage purposes.'^ Their remarks 
should apply to all those subsections. 

Senator Sterling. Very well. The chair will submit for the con- 
sideration of the committee, when they come to take up the bill, sec- 
tion 99 of the chapter relating to prohibition of the South Dakota 
Session Laws of 1917, which is as follows: 

Nothing in this act shall be construed, or shall operate to prohibit or regulate the 
manufacture, importation, sale, or keeping for sale for other than beverage purposes 
by any person, firm, or corporation of any bona fide medicines, toilet articles, extracts, 
tinctures, preparations, or similar compounds containing alcohol; provided that such 
medicines, toilet articles, extracts, tinctures, preparations, or similar compounds are 
unsuitable for use as a beverage. 

This will close the hearings of this subcommittee. 
Mr. Fellows. Thank you. Senator. 

Mr. Crounse. We are very much obliged to you. Senator, for your 
courtesy and your patience. 

(Thereupon, at 3.40 o'clock p. m., the subcommittee adjourned.) 
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TUESDAY, JULY 8, 1919. 

United Statces Senate, 
Subcommittee on the Judiciary, 

Washington, D. C. 

The subcommittee met, pursuant to the call of the chairman, at 
10.30 a. m., in the committee room, Capitol, Senator Thomas Sterling 
presiding. 

Present: Senators Sterling (chairman), Norris, Walsh, and King. 

Senator Steeling. The committee will be in order. I will say to 
the committee that Mr. Koper, Commissioner of Internal Revenue, is 
with us this morning, and we shall be pleased to hear from him in 
regard to the question as to where the enforcement of the prohibition 
law should be lodged — ^in what office or department of the Govern- 
ment. 

I think it will be remember^ed by the committee that the bill we 
have before us now, the one repoi'ted by the House, provided that the 
enforcement of the law should be in the hands of the Commissioner of 
Internal Revenue. There are varying views, I think, in regard to 
that, and we would like to hear from the commissioner. 

STATEMENTS OF MB. DANIEL 'C. BOPER, COMMISSIONEB 
OF INTEBNAL BEVENUE, MB. H. M. OAYLOBD, DEPUTY 
COMMISSIONEB OF INTEBNAL BEVENUE, AND MB. A. B. 
ADAMS, CHIEF CHEMIST. 

Mr. Roper. Mr. Chairman and Senators: In his letter dated June 
6, 1919, to the chairman of the Judiciary Committee of the House, the 
Secretary of the Treasury in commenting on the bill H. R. 3458, 
stated as follows: 

I beg to say that I am convinced that the Federal prohibitory laws can best be 
enforced through a prohibition commissioner, as outlined in the till. In my belief, 
however, he and his agents and assistants should be a part of the Department of 
Justice, rather than of t£e Treasury Department. I say this because the enforcement 
of prohibitory laws is in no way a fiscal matter. It depends for its effectiveness prin- 
cipally on the steps which will be taken in courts throughout the country by the 
Department of Justice in the punishment of lawbreakers. The Department of Justice 
has had considerable experience in enforcing prohibitory laws under ^e Webb- 
Kenyon Act and the Reed amendment. It therefore not only has the foundation of 
the necessary machinery for more extensive enforcement of prohibition, but through 
this experience it should also be of greater assistance in making suggestions as to enforce- 
ment tnan this department can be. 

Senator Sterling. This letter from which you have quoted is from 
the Secretary of the Treasury ? 

Mr. Roper. From the Secretary of the Treasury, bearing date Jime 

6, 19^19. It appears on page 180 of the hearings before the House 

committee. 
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Senator Norris. That is from the present Secretary of the 
Treasury, Mr. Glass ? 

Mr. Roper. Yes, sir; from Secretary Glass. The letter appears in 
the hearings held by the Judiciary Committee of the House on H. R. 
3458. 

The more I consider the volume and importance of the work 
incident to the enforcement of prohibition, the more I am convinced 
of the wisdom of the Secretary in requesting that this work be not 
lodged with the Bureau of Internal Revenue. 

I earnestly hope that the committee may find it possible, and in the 
interest of pjroper handling of the prohioition enforcement law, to 
accede to this request. 

The bureau is charged now with the most burdensome tax problems, 
the handling of which consimies all the attention of the Commissioner 
of Internal Revenue and his entire force, and to lodge here additional 
and irrelevant duties at this time would not only endanger the success- 
ful administration of our tax program but would also, in my opinion, 
endanger the successful administration of the prohibtion law. 

Prohibition enforcement has no relation whatever to our fiscal 
program, and I am satisfied that it could be more successfully admin- 
istered apart from the tax machinery than if associated with it. 
The character of the administrative and legal work connected with 
prohibition enforcement is entirely diflFerent, requiring on the part 
of the field officers an altogether different kind of ability and training. 

The idea seems to have become current that this bureau has a 
large force of persons, both in the bureau and in the field, who are 
well equipped for this work. Such, however, is not the case. We, 
of course, have a small unit in this bureau which has had long experi- 
ence with administrative work closely allied to this, but whicn would 
be totally inadequate for prohibition enforcement. This unit will 
not be required by the Bureau of Internal Revenue for tax work 
after the enactment of the prohibition enforcement law, and could 
be readily transferred and become the nucleus of a prohibition 
enforcement bureau or unit elsewhere. This transfer would include 
the necessary number of trained chemists. 

I have brought with me our chief chemist and the deputy com- 
missioner immediately in charge of the tax on distilled spirits, who 
will be glad to answer any questions you may wish to ask them that 
might have a bearing on what I am saying. 

A large proportion of the persons in the field who have knowledge 
of this kind ox work are storekeeper-gangers, whose duties have been 
largely confined to supervising the operation of distilleries. Many 
of these are aged persons, no longer well qualified for even the light 
duties which they are now performing. 

We have at this time — that is, at the close of May, 1919 — 619 
storekeeper-gangers in actual service. 

Senator Sterling. Will you say just there, Mr. Commissioner, 
what the exact duties are of the storekeeper-gangers? 

Mr. Roper. These storekeeper gaugers supervise the operation of 
distilleries only. They are kept at the stills or at the distilling or 
bottling places, to see that the laws relating thereto are observed. 
It is a matter only of observation which any intelUgent person can 
perform, and because of this fact we have been able to continue in 
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the service much longer than we otherwise could have done, many- 
persons who have passed their day of strenuous labor. 

Senator Sterling. Yes. 

Mr. Roper. We have also about 160 raiding deputies, to whom we 
should naturally refer at this time. 

Senator King. Mr. Commissioner, of course, with the passage of 
an act of Congress to enforce national prohibition, those gangers 
. would cease to have any duties to perform ? 

Mr. Roper. True, Senator. I wish to say in that connection, that 
we have been earnestly endeavoring to absorb as many of these 
people as possible in other lines of work. In other words, we have 
given them opportunity to take special examinations that will transfer 
them, if equipped, into other lines of work. Permit me to inquire of 
Mr. Gaylord now many there are on the accepted list ? 

Mr. Gaylord. I would say not over 200 to 250, altogether. 

Mr. Roper. From 200 to 300 have probably been absorbed in this 
way. On our entire list — and by ''our list'' I mean the civil service 
list of storekeeper-gangers — ^we have left 1,201. Of these we are 
utilizing at this time 619. The others have gradually been dispensed 
with in the progress of prohibition in the States. 

Senator Norris. What do those deputies do ? What is their par- 
ticular line of business ? What particular kind of men must they be 
and what knowledge must they possess ? 

Mr. Roper. About the knowledge, experience and equipment of 
a deputy sheriff. 

Senator Norris. Are they the men who try to locate the illicit 
distillers ? 

Mr. Roper. Yes. 

Senator Norris. And who travel around in that capacity ? 

Mr. Roper. Yes. 

Senator King. They are something like the deputy marshals ? 

Mr. Roper. Yes, sir. 

Senator Norris. Their services would be very beneficial in the 
enforcement of prohibition, I take it ? 

Mr. Roper. Yes, sir. We have about 160 of these who could be 
transferred and form a nucleus of a field force to enforce prohibition. 

Senator Norris. Your idea would be, then, to transfer them to the 
Department of Justice from your bureau ? 

Mr. Roper. That would be my idea; or to the bureau in which 
this work would be finally lodged. 

The enforcement of prohibition is going to involve as important 
responsibility, administratively and investigatory, as that of our tax 
program, and will, during the first year or two of the history of the 
enforcement law, as well as continuously, bring to the administrative 
head a line of personal appeals which he alone must settle, and which 
no Commissioner of Internal Revenue, charged with present tax prob- 
lems, can consider with justice to both laws. 

Without intending to offer a criticism of the proposal to continue 
the collection of taxes on prohibited liquors and occupations, I wish 
to say that none of the normal tax procedure would be required after 
the prohibition period begins. These taxes will be in their essence 
penalties, and may be collected by the prohibition commissioner pre- 
cisely as he collects other penalties imposed by the law and, after 
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collection, may be turned in periodically to the Treasury as internal- 
revenue receipts and so accounted for. This is the method under 
which the receipts from additional war postage have been collected 
and accounted for, and involves no conflict of administration. 

Another consideration which seems to force the conclusion that 
prohibition enforcement does not properly belong in the Treasury 
Department is that the principle of prohibition enforcement and the 
foundation on which it rests is the securing of convictions in court. 
Neither under the present law nor under any of the proposed acts has 
the Treasury Department the power to prosecute offenders. The 
duty of securing convictions in court rests wholly upon the Depart- 
ment of Justice. No matter how effective the work of investigating 
the violations may be, conviY^tion can only be secured through the 
efforts of United States attorneys, acting under the direction of the 
Department of Justice. This being true, it seems plain that the 
agency which is to conduct the prosecutions and try the cases should 
be the agency which assembles the evidence necessary for such 
convictions. 

Attorneys on whom rests the responsibility of forcing the cases to 
trial and securing convictions are tne ones who know best what evi- 
dence is effective for that purpose. Divided responsibility does not 
make for efficient enforcement of the law. As an example of the 
principle which is here involved may be taken the enforcement of the 
espionage act. No one will contend that the Department of Justice 
could have reached the effectiveness which it attained in presenting 
these cases to the court if it had been dependent for its evidence on 
some other department charged with the duty of enforcing the espi- 
onage law up to the point of actually securing conviction. To have 
provided that some other department of the Government should 
'^enforce'' the espionage act, and that the Department of Justice 
should secure convictions thereunder, would have been miserably 
ineffective. 

To adequately carry; out any prohibition-enforcement law will 
require not only a prohibition commissioner of unusual skill and dis- 
cretion, but wiU require at least three executive assistants and a legal 
adviser. I say three because of the three distinctly separate phases 
of this work. 

Senator Sterling. You are speaking of the scheme by which the 
enforcement of the law would be under the direction of a prohibition 
commissioner ? 

Mr. Roper. I am arguing now for separation from the Bureau of 
Internal Revenue, and the organization of an adequate unit 

Senator Sterling. Yes, but wholly under the direction of the 
Department of Justice ? 

Mr. Roper. Yes; wholly under the direction of the Department of 
Justice. 

Senator King. If the enforcement of the law was under the direc- 
tion of the Department of Justice, would there then be need for a 
prohibition commissioner; in other words, if the Attorney General 
should depute one of his men whom he regarded as competent to 
take charge of that, as he deputes some one to take charge of the anti- 
trust suits, and as he will now depute some one to look after the two 
billions of dollars of claims growing out of war contracts, which will 
involve hundreds and hundreds of suits ? 
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Mr. Roper. I should say that arrangement would be entirely- 
adequate and proper. I am using the term ''prohibition commis- 
sioner" here because it seems to have been introduced into the bill. 

Senator Walsh. An Assistant Attorney General will answer the 
purpose just as well ? 

Mr. Roper. An Assistant Attorney General will answer the pur- 
pose just as well. 

The three divisions of the work that have occurred to me may be 
put in this way: 

1. The scientific work, involving the granting and supervision of 
permits and the operations in the manuiacture of medicines, toilet 
waters, and the like, requiring the services of a chemist and a lab- 
oratory. 

2. 1? he interpretation of the law and the formulation of the regu- 
lations, together with the hearings of appeals on rulings, which we 
think would be numerous, requiring a great deal of time on the part 
of an executive head. 

3. The executive work of controlling and directing the legal and 
field forces. This, of course, assumes that the administration of the 
industrial alcohol work will be kept with the Commissioner of Internal 
Revenue. Otherwise, an additional assistant would be required to 
take charge of that particular work, which is now so rapidly growing 
imder our new industrial needs. 

Senator Walsh. I did not quite imderstand that. You say that 
would assiune that the commissioner would retain the administra- 
tion of the law with regard to industrial alcohol ? 

Mr. Roper. I am assuming. Senator, that the supervision of the 
manufacture of industrial alcohol would remain with the Commis- 
sioner of Internal Revenue; that he would be permitted to follow 
alcohol continuously up to the point of knowing that there was no 
tax due, the idea being that we will endeavor to separate the tax 
program clearly and definitely from that of prohibition enforcement. 

Senator Walsh. Is there a tax on industrial alcohol ? 
^ Mr. Roper. Not on denatured alcohol. We do not know what use 
is going to be made of alcohol until it actually goes into the finished 
product. 

Senator Walsh. I understand that imder the existing system 
there is one tax upon alcohol when it goes into industrial uses and 
another tax where it is used for beverage purposes. 

Mr. Roper. Yes. 

Senator Walsh. And consequently you foUow both lines ? 

Mr. Roper. We follow both lines untill it has passed from the field 
of tax possibilities. 

Senator Walsh. That present tax, then, will be continued upon 
the manufacture of industrial alcohol — alcohol for industrial pur- 
poses ? 

Mr. Roper. Yes. 

Senator Walsh. So that you will be obliged to look after one fea- 
ture of the manuf actiu'e and use of alcohol, anyway ? 

Mr. Roper. If there is a tax accompanying it. 

Senator Walsh. So long as there is a tax ? 

Mr. Roper. Yes. 

Senator King. Does that involve much machinery ? Assume that 
there was a tax levied upon industrial alcohol, and that there was 
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any considerable quantity manufactured in the United States, would 
there be much machinery in your department required to ascertain 
the quantity, for the purpose of taxation and collecting the tax ? 

Mr. Roper. What have you to say in regard to that, Mr. Gaylord? 

Mr. Gaylord. If it were retained as it is at present, elaborate 
machinery is required. The manufacture of high-proof alcohol is 
under practically the same restrictions as the manmacture of whiskey, 
and at the distilleries now making grain alcohol, or high proof alcohol 
from molasses, there are the same officers and practically the same 
extensive routine is followed as in the making oi alcohol for beverage 
purposes. . 

Under the alcohol title as incorporated in your bill it will be pos- i 

sible for the commissioner ^eatly to simplify those processes, and at 
the same time keep a supervision and control of the alcohol. The 
theory of taxation upon alcohol is this. The tax rests upon the 
alcohol from the moment it is manufactured; from the moment it 
comes into existence as such. The tax can only be removed from . 
the alcohol by complying with certain definite procedures established 
in the law. If the alcohol is denatured so that it is unfit for beverage 
purposes, but is fit for industrial purposes, then the tax is relieved, 
and it is tax-free; and it can be withdrawn tax-free for the use of 
the United States as well as for hospitals and scientific institutions. 
Otherwise, the tax follows right along with the alcohol; and xmtil the 
alcohol has been finally manufactured — I mean, finally used in manu- 
facture — ^we do not know whether it is taxable or tax-free. 

Senator Walsh. But in any case, in order to carry on that work 
you have to have your force of chemists, and you have to have your 
men in the field, and the storekeeper gangers, and all that kind of 
thing ? 

Mr. Gaylord. We do at present. After it becomes a criminal 
offense to manufacture whiskey or intoxicating beverages, the 
manufacturer of pure alcohol or alcohol for general industrial use 
will occupy, presumably, no different status than any other manu- 
facturer. He will be simply a tax payer, and presumably an en- 
tirely reputable one, and ^these expensive and intricate provisions 
will not DC required, and in my opinion it wiU be impracticable to 
continue them. 

Mr. Roper. We have worked out, Mr. Chairman, some suggestions 
along that line and submitted them to the House, and we will be glad 
to repeat them here if you desire it. 

Senator Sterling. We will be glad to hear them. j 

Mr. Roper. That is on the separation of these two lines of work, 
and giving adequate supervision and adequate leeway to the manufac- 
ture of industrial alcohol. Mr. Gaylord and his assistants have 
worked this out very carefully, and will be very glad to repeat it. 

Senator King. That has been printed in the House hearings, 
you say ? 

Mr. KoPER. Yes. 

Senator King. It seems to me that we might examine those hearings 
as WG desire, and so avoid the necessity of duplication. 

Mr. Roper. In line with the eflFort to give a general idea of the mag- 
nitude or scope of this enforcement work, I would like to continue for 
a minute. 

Senator Sterling. Yes; proceed. 
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Mr. Roper. It may be said that the enforcement of prohibition 
can not be adequately performed without a great deal of educational 
work. I refer to that which will be necessary to coordmate State 
and municipal oiganizations and agencies with tlie Federal authorities 
and also the work of building public sentiment in support of this 
law. It may be said that there are three groups of population to deal 
with in this connection. 

First, those who are willmg to assist, but who must be coordinated 
in order to utilize them to the best advantage. 

Second, those persons who are indifferent, but who by proper and 
legitimate educational publicity can be brought into cooperative 
service in connection with a sane administration of the law. 

Third, is that group of individuals that are absolutely hostile to the 
law, and which must be dealt with most carefully, and gradually 
brought to a proper attitude toward the enforcement of the law, 
either by persuasion, or by coercion, or both. 

To accomplish this the entire public press of the country must be 
carefully approached and properly enlisted, together wilth all the 
religious, economic, moral, and social agencies of the country. 

We are here endeavoring to point out and emphasize that the 
Internal Revenue Bureau is up to its neck with problems. 

Senator Walsh. This is not a case of ''passing the buck," is it? 

Mr. Roper. I prefer to name it otherwise. Senator. I honestly 
believe that you all concur with me in the thought that the most 
important duty that the Commissioner of Internal Revenue and the 
Secretary of the Treasury can perform at this time for our country 
is to give an adequate administration of these complicated tax laws; 
to bring the people into a clearer understanding of them and of the 
prmciples involved; to establish in our coimtry a higher regard for 
income taxation, and to make sure that we impress the poor and the 
rich alike with the fact that we are administering this law effectively, 
honestly, and so that the will of Congress shall be carried out, and 
that the tax burden be properly and equitably distributed. That 
requires on the part of the Commissioner of litemal Revenue far 
more labor than simply getting in the returns to the offices of the col- 
lectors, and the office at Washington. It requires great expedition 
in proper auditing, and great vigor in prosecuting the man who has 
failed to make a return and the man who has deliberately made an 
inadequate return. 

The looking after these two classes of taxpayers and bringing 
them up to the standard of the honest taxpayer is our problem. 

Senator Norris. And then I suppose you have the third; who has 
made a mistake in his return? You have a good many of those, 
have you not ? 

Mr. Roper. Thank you. Senator. It is just as important that we 
should deal equitably with those, and that we should return the 
amoimt mistakenly paid by the taxpayer as well as get the money 
from those who have intentionally underpaid. 

These four classes create a volume of field and office work that is 
absolutely fundamental at this time to this system of taxation. We 
are now at the peak of this load. You require the Bureau of Internal 
Revenue this year to collect $6,000,000,000. As I see it, the thing 
that you have charged me with is seeing that all men are dealt with 
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justly in the administration of this law. To that end I have pursued 
the plan of an open-door policy, of inviting tax payers here indi- 
vidually and in groups, of encouraging organizations to appoint com- 
mittees to study these problems with us, and out of common coimsel, 
to reach a common viewpoint; and having obtained a common 
viewpoint, then a common obiective of equitable taxation. And we 
are now beginning, through tnis educational and cooperative study 
method, to reach the point where we are getting the taxpayers to 
cooperate with us in reaching these several classes of tax payers and 
tax dodgers to whom we have referred. 

We are building gradually a corps of experienced technologists, 
men who are equipped by study or experience to handle these 
important auditing problems and large valuation problems, relating 
to the mining industry in its various aspects. If you now put upon 
this oflice another work which is just as important, because it carries 
very similar difficulties, you are going to endanger both, I fear. I 
say similar difficulties because there are sociological questions 
involved in both instances. In both cases you are endeavoring to 
bring the population of our country to an appreciation of law enforce- 
ment. 

Involved in this, also, are the social and economic problems, both 
in the taxation as well as in the prohibition field. 

You will require, therefore, two distinct units, in my opinion, or 
rather units manned by two distinct officers and assistants, one of 
whom is going to be taxed to his utmost to devise a sane, safe, effec- 
tive, and a permanent administration of prohibition, just as the Com- 
missioner of Internal Revenue is held to a similar responsibility for 
administration of the internal-revenue laws. 

Senator King. To what extent, particularly in States that have 
prohibition, have your bureau and the officers engaged in enforcing 
your tax laws received aid and assistance from* the marshals and 
deputy marshals and agents of the Department of Justice in enforcing 
prohibition laws ? In other words, is it not a fact that in the States 
that now have prohibition, particularly, the forces under the juris- 
diction of the Department of Justice have materially aided in seeking 
out those who have violated Federal statutes, and have taken, in part, 
the burden from your hands, or at any rate have familiarized them- 
selves with such duties as a new prohibition statute would devolve 
upon your department or upon them ? 

Mr. Roper. It certainly seems safe. Senator, in answering your 
question, to say that the Department of Justice has effectively 
administered the Webb-Kenyon law and the Reed amendment, and 
has built up a force of deputy marshals and other officers who have 
done that work well, and who have, as you say, effectively cooperated 
with us in many instances in our own work. 

Mr. Gaylord, can you give any information on that ? 

Mr. Gaylord. It is quite generally true that the Department of 
Justice officers do assist our officers in that type of raiding, con- 
tinually. 

Senator King. So that if that work were transferred to that depart- 
ment, it would not be new to them ? 

Mr. Gaylord. No, sir. 

Senator King. They have men equipped to do it ? 
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Mr. Gaylord. Yes. They are better equipped than we are. We 
have 25 or 30 of our men who have ingenuity enough to equip them 
for that work. The balance of the men have not sufficient mitiative; 
they simply follow a leader. 

Senator Sterling. The value of the proposition that enforcement 
should be imder the Commissioner of Internal Revenue is this, I 
think, that each of the bills has fixed a maximum per cent of alcohol 
which could be used without making the liquid an intoxicating 
beverage, and they have thought that the office of the Commissioner 
of Internal Revenue had men who, for taxation purposes, of course, 
were continually making examinations and tests to find out whether 
any product contained more than one-half of 1 per cent of alcohol. 
If it contained more, as I understand it, it was taxable. That, I 
think, is the foundation, largely, for the suggestion that enforcement 
should come under the jurisdiction of the Commissioner of Internal 
Revenue. 

Mr. Roper. Let me review one or two points, at the expense of 
repetition. 

Senator Walsh. Before you do that, let me say, also, that this 
consideration would address itself to some minds : 

The production of alcohol for these various legitimate purposes in 
industry, for use in industry, for use in the preparation ot drugs and 
medicines, and for use in these various flavoring extracts and various 
waters, has increased marvelously, particularly for industrial uses, 
and of course we can not afford to arrest progress in that direction, 
even though we had the power, by putting any undue restrictions 
upon the production of alcohol for these various purposes. Now, the 
Department of Justice is concerned with the prosecution and punish- 
ment of law breakers. Is it just exactly right to ask a man who is 
engaged in a perfectly legitimate business, who is a perfectly reputable 
man, who has not a thought of violating the law — is it quite right to 
send him up to the Department of Justice to get permission to do 
business ? 

Mr. Roper. Senator, with regard to industrial alcohol I wish you 
would permit Mr. Gaylord to explain the differentiation which we 
have endeavored to make between these operating units, one for the 
enforcement of prohibition and the other for the manufacture and 
disposition of industrial alcohol. 

Mr. Gaylord. 7n answering your inquiry, if I clearly understand 
it, Senator, it will be necessary, of course, wherever you place 
prohil)ition administration, that there should be a part of the force 
whose work is executive rather than legal. The granting of permits 
and the handling of reports and getting the significant materials from 
them, all of that character of work is, of course, executive rather than 
legal, and will have to be done wherever prohibition administration 
is nandled; but I do not think that that is a really sound reason why 
it should not be in the Department of Justice. The end to be 
achieved is the establishment of prohibition, and essentially, it seems 
to us, that is a matter of legal administration. 

Senator Sterling. Yes, but the Department of Justice would have 
to have an extra force, would it not, for the purpose of doing this 
executive work of which you speak ? 
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Mr. Gaylord. Yes, that is true. Anv bureau would have to have 
a special force to handle it. 

oenator Norris. How do you determine, in any given case, whether 
a product manufactured is one that requires payment of tax or 
otherwise ? 

Mr. Gaylord. It is determined according to the percentage of 
alcohol. Of course the percentage of one-hafl of 1 per cent of alcohol 
was fixed originally when near beers began to be made. Before that 
all beers had always been classed as fermented liquors. The manu- 
facturers of near beers began to raise with our office the point that 
these near beers were not intoxicating liquors and should not be 
subject to a tax intended by Congress to apply to an intoxicating 
liquor. 

Senator Norris. You reached an arbitrary decision, eventually ? 

Mr. Gaylord. Yes, sir. 

Senator Norris. By which you drew the line according to the 
amount of alcohol in the product. How did you do that ? 

Mr. Gaylord. We recognized the fact that these near beers were 
not contemplated to be taxed upon the same basis as beer, but at 
the same time our chief interest was to save the revenues, and after a 

feat deal of argumentation and discussion, covering many months — 
should say more than a year — the then commissioner decided that 
if the resultant products contained less than one half of 1 per cent of 
alcohol they would be considered not fermented liquors within the 
meaning of the law requiring the payment of beer tax, and the manu- 
facturer would not be liable to that tax, or to the special tax as a 
dealer in malt liquors. The standard was not reached at all bv con- 
sidering, really, whether the near-beer was or was not intoxicating. 

Senator Norris. That was one of the things that I wanted to find 
out. 

Mr. Gaylord. The standard was put low with the intention of 
saving as much tax as possible. 

Senator Norris. Could you tell us, from your knowledge of the 
subject, whether a beverage containing one-half of 1 per cent of 
alcohol is intoxicating ? 

Mr. Gaylord. Dr. Adams, would you attempt to answer that? 

Mr. Adams. I would not. 

Senator Norris. I do not know that this has anything to do with 
the question we are considering, but it is one in connection with which 
we are going to have considerable disagreement, perhaps. _ 

Mr. Gaylord. I have heard a great deal of statement, in the last 
six months, with regard to the matter, but none of sufficient scientific 
accuracy to be considered determinative of the matter. 

Senator King. Another matter, as to which Senator Walsh pro- 
pounded a question: Suppose we pass a prohibition statute wnich 
devolves on the Department of Justice the enforcement of it. Now, 
tell us what the taxation department would have to do in the super- 
vision of alcoholic liquids that are manufactured throughout the 
United States. Assume that some may be manufactured for bever- 
age purposes illegally, but that the great majority are manufactured 
for commercial or industrial purposes. Just what difference would 
there be in your administrative duties ? 
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Mr. Gayi.ord. Here is the clear line of demarcation, I think. 
There are certain preparations made with alcohol which, as they are 
now made and normally made, could be converted into beverages 
without material difficulty. As to all of those preparations, the tax 
is paid before that manufacture begins. They withdraw alcohol from 
the distillery to use in that manufacture, and the tax must be paid 
before the alcohol leaves the distillery. It is paid by the distiller. 
It is taxed at the non-beverage rate, upon the assumption that these 
succeeding preparations are not to be used as beverages but are to be 
used as legitimate commercial articles, such as legitimate toilet waters, 
and flavoring extracts and medicinal compounds. But that tax is 
paid by the distiller when he sells the alcohol to the manufacturer of 
those preparations; so that, once it has passed the distillery, if the 
manufacture is bona-fide, the taxing interest does not follow it at 
all — the taxing bureau has no further interest — ^unless, when it gets 
upon the market, it is found that it has not been manufactured or nas 
not been distributed in a bona fide way, but has actually been sold 
as a beverage, in which case there is an additional tax due. But the 
collection of that tax is like the collection of a penalty; it simply 
consists in the assertion and collection of additional tax. 

In such a case, if the taxes remain during the prohibition period 
at the beverage rate upon intoxicating liquors, the prohibition 
bureau charged with following these preparations and seeing that 
they are not abused either in tne manufacture or sale, would simply 
report to the commissioner that the fact had been established that a 
certain preparation had been made or sold as a beverage, and accord- 
ingly an additional tax would be due. Now, there would be two 
alternative procedures, either for the internal-revenue commissioner 
to assess and proceed to collect the additional tax, or for the prohi- 
bition commissioner to collect the tax as he would collect a penalty, 
and turn it into the Treasury as he would turn in other penalties: 
precisely as, during the war, an additional postal rate nas been 
collected and the Postmaster General has turned the money into the 
Treasury. 

Senator Walsh. You say for the prohibition commissioner to 
collect that additional tax. There is no trouble about that, because 
the Department of Justice collects all fines now. 

Mr. Gaylord. The Department of Justice collects many penalties 
that we are not able to collect. Having collected the tax, he would 
simply turn the tax into the Treasury. 

Senator Sterling. The man who made use of such alcohol for 
the manufacture of a liquid for beverage purposes would be guilty 
of violation of the prohibition law, 

Mr. Gaylord. But that case does not represent the normal case. 
It represents only the abnormal or exceptional case. Ninety-nine 
out of a hundred, or a very much larger percentage than that, of the 
manufacturers, are going to conform to the law, and they are not 
going to be law violators; and they are not going to be liable to this 
additional tax. 

Senator Walsh. But you still would be in this situation: Here is a 
man who has a distillery in which he was manufacturing whiskey 
and putting it on the market. He now manufactures nothing but 
■alcohol, in the same place, with the same machinery. He proauces 
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only alcohol. Now, when the manufacturer, the druggist, or th 
manufacturer of drugs, or the party who desires to use alcohol fo 
industrial purposes, goes to him to buy alcohol, under the existing 
law the distiller will have to pay the tax before it goes out. 

Mr. Gaylord. Exactly. 

Senator Walsh. So that even though we put this whole thing 
under the Department of Justice, you will still nave to have a store- 
keeper ganger at the distillery, and you will still have to see that 
that tax law is not evaded. 

Mr. Gaylord. True. 

Senator Walsh. And you will have to have a force in the Bureau 
of Internal Revenue to carry on that work, will you not ? 

Mr. Gaylord. Yes, sir; to collect the taxes upon the product of 
the distiller himself, provided his product is used for taxable pur- 
poses. Of course, he could always sell his product to the United 
States Government or to a denaturer without tax. 

Senator Walsh. Yes. That which goes to the hospitals does not 
pay any tax at all: and you would have to have a man there to see 
that when a consignment of alcohol went out it was going out under 
conditions that would require the payment of a tax, or that it was 
going out under conditions that would not require the payment of a 
tax. In other words, you would still have to maintain supervision, 
would you not 

Mr. Gaylord. To a degree. 

Senator Walsh (continuing). Over every manufactory of alcohol 
in the country ? 

Mr. Gaylord. To a degree; yes. 

Senator Sterling. Have you any idea how many manufacturers 
of alcohol for industrial purposes on any great scale there would be 
after this prohibition law goes into eflFect ? I think that is pertinent 
along the line of how much you might expect to reduce your force 
by the enactment of a prohibition law. 

Mr. Gaylord. It is impossible to give an approximate figure. 

Mr. Roper. May I ask this question to refresh his memory ? 

Senator Sterling. Yes. 

Mr. Roper. Are many of the manufacturers or distillers applying 
for permits for the manufacture of industrial alcohol ? 

Mr. Gaylord. You mean the whiskey distillers? 

Senator King. Not the brewers. 

Mr. Gaylord. There have not been such communications, as jret. 
Of course, brewers who make near beer are very largely qualifying 
as distillers, because in the process of making near beer tney produce 
alcohol. TTiey make a product that has alcohol above one-half of 
1 per cent. Under the old processes they used to waste that into 
the air; but now, in the process of distiUing, when the alcohol is 
separated they can coUect it and dispose of it as high-proof spirits. 

Senator Walsh. That is a question that we were discussing here 
a while ago, Mr. Chairman. 

Senator Sterling. Yes; there was some informal discussion 
before the committee went into session, as to the manufacture of 
wines and the taking of the alcohol out of wine: and cider was also 
mentioned. When manufactured and put into cold storage, sweet or 
unfermented cider in course of time develops alcohol in excess of 
one-half of 1 per cent. 
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Mr. Gaylord. That may be because the cider manufacturers have 
not done what the cereal beverage manufacturers have done, had 
chemists to work on the problem for a considerable time. Their 
chemists have developed ways to dealcohoUze the fermented product 
of cereals, and there is no reason that I can imagine that such a thing 
can not be done with cider, either to develop fermentation and take 
the alcohol out, or to arrest permanently the fermentation. 
Senator Norris. So that it will not take place ? 
Mr. Gaylord. I beg your pardon ? 

Senator Norris. You mean to permanently arrest fermentation, 
so that it wiU never take place ? 

Mr. Gaylord. I do not see why that is not possible. It has never 
been done, but it is a matter for chemists to determine, whether it 
can or can not be done; and I think at the present time, considering 
the developments that have been made in that tvpe of chemistry 
recently, it is almost inconceivable that it can not be done. 

Senator Sterling. There was a statement made by a representa- 
tive of the apple industry of the State of Washington, to the eifect 
that when the cider is put into cold storage, it has at that time less 
than one-half of 1 per cent of alcohol, but that invariably, by the 
time it reaches the consijmer in the East, where it is shipped, it has 
developed from seven-eighths to 1 per cent of alcohol. 

Mr. Gaylord. I *think, as a matter of fact, it frequently reaches 
the consumer with even a higher percentage than that. Of course, in 
the present development of the cider industry there does not appear 
to be any way of preventing that subsequent change, unless the 

cider is put up in sterilized and sealed containers 

Senator King. Excuse me; if you will permit me to change the 
subject for a moment, I want to ask who enforces the oleomargine 
law? 

Mr. Gaylord. The Commissioner of Internal Revenue. 
Senator King. Would not the enforcement of the industrial- 
alcohol law — ^if I may be permitted to use that expression — ^be some- 
what analogous to the enforcement of the oleomargine law, and can 
you see any reason why the same agency should not enforce both ? 
Mr. Gaylord. As to industrial alcohol I think it would be. 
Senator Sterling. The bill which provides for the enforcement of 
the law under the war-time prohibition act and the constitutional 
amendment, and which provioes also for a prohibition commissioner, 
leaves the enforcement of the industrial-alcohol provisions to the 
Commissioner of Internal Revenue. 

Mr. Gaylord. We have thought that that was right because of the 
fact that in the overwhelming majority of cases the relation of the 
Government to those manufacturers will be expressed in terms of 
taxes due and not in tax evaded. 

Senator King. Why should not the same agency that collects the 
tax enforce the entire statute as to alcoholic liquors, whether for 
beverage purposes or industrial purposes; and can you draw a line 
between tne industrial part of the law and the beverage part of the 
law ? Can you do that logically and clearly ? 

Iifr. Gaylord. We have felt that we could, because of the fact, as 
I have said before, that when alcohol is used in general industry the 
question involved is essentially a question oi tax. Now, when 
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alcohol is used in these various preparations to which you refer, the 
tax has been paid before it gets there, the tax has been paid at the 
distillery, and our taxing interest ceases at the distilleries. That is 
true in the overwhelming majority of cases. After it is made into 
these preparations the question then that the Government is inter- 
ested in IS, is it going, to be used as intoxicating liquor, and the 
Government, as I see it, has no other interest in it, because the tax 
has been paid before it gets there; and if it is manufactured in accord- 
ance with an authorized formula so that it is unfit for use as a 
beverage, and it is not actually used as a beverage, the Government 
has no interest in it whatever. The sole interest of the Government 
in following the alcohol after the tax has been paid, and when it is 
manufactured into these medicines and extracts, is simply to deter- 
mine whether the prohibition law has been evaded. 

Senator Walsh. Let me inquire there, is there any considerable 
sentiment which might indicate an abandonment of the tax on 
alcohol for use in industry and the arts, so that you would get rid of 
that altogether? Perhaps you could speak more definitdy about 
that, Mr. Koper. 

Mr. Roper. As I understand your question. Senator, it is, is the 
use or the demand 

Senator Walsh. Is it likely that the necessity under which you 
now rest, to look after and superintend the manufacture of alcohol 
for industrial purposes and for use in the arts, will be onlv temporary ? 
Is it likely to ^e abandoned? 

Mr. Roper. I do not feel so, Senator. 

Senator Walsh. You do not ? 

Mr. Roper. I feel that is going to expand. 

Senator Walsh. I do not mean, will the business expand ; but the 
(juestion is, when we do not permit the manufacture of alcoholic 
hquors for beverage purposes will we continue to impose a tax — 
what might be called a consumption tax — on alcohol, and why should 
that particular article be singled out as the object of a tax any more 
that any other product ? 

Mr. Koper. My feeling is that we should encourage this industry 
by not taxing it. It is now a competing fuel to gasoUne, and has been 
recently proved to be a successful competitor. I am inclined to think 
alcohol should be relieved of taxation, for whatever purpose used, 
especially for industrial and medicinal uses. 

Senator Walsh. What is the tax now ? 

Mr. Gaylord. On denatured alcohol that is used for fuel there is 
no tax. The nonbeverage rate of tax on the alcohol that is to be 
used in patent medicines, etc., is $2.20 a gallon. 

Senator Walsh. Take alcohol that is used industrially. Suppose 
somebody wants to rim an automobile with alcohol. 

Mr. Gaylord. That would be, invariably, denatured alcohol. 

Mr. Roper. If it is denatured, it is not subject to tax. 

Senator Walsh. But let us take it for use in drugs. It is not 
denatured there. Also it is put upon the market for many household 
purposes, and it is not denatured. 

Mr. Gaylord. Technically, much of that alcohol is not denatured; 
but as a matter of fact it is prepared in some way that is equivalent 
to denaturization. 
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Mr. Roper. Please let the chemist, Dr. Adams, answer that 
question. 

Mr. Adams. If I understood Senator Walsh, I would say the alcohol 
is not denatured but it is not beverage alcohol. There is a tremend- 
ous volume of alcohol used for solvent purposes, which is the purpose 
of it in flavoring extracts.^ 

Senator Walsh. There is no tax on denatured alcohol, and nothing 
but the denatured alcohol is used, as we might say, in industry ? 

Mr. Adams. No, sir. 

Senator Walsh. Then, practically the only thing that will bear 
the tax is the alcohol that is used m the manufacture of drugs and 
in flavoring extracts and in perfumes ? 

Mr. Adams. I think that will cover the large croups; yes, sir. 

Senator Walsh. Then the tax on those would not be considerable, 
woidd it ? It is really inconsequential, is it not ? 

Mr. Gatlord. During the last fiscal year, although the figure is 
not complete and defimte, it would seem as though we woifld not 
have collected over $30,000,000 on nonbeverage alcohol. 

Senator Walsh. That is more than I thought it was. 

Mr. Gaylord. There is a very extensive use, of course, in those 
particular ways. 

Mr. Roper. I think it would be well to state at how many places 
denatured alcohol is now being produced — that is, alcohol for indus- 
trial purposes. 

Mr. Gatlord. You mean at how many places it is actually being 
denatured ? 

Mr. Roper. Yes. 

Mr. Gaylord. I do not know how many there are. 

Mr. Adams. I should say 12 distilleries are producing denatured 
alcohol. 

Senator Sterling. Twelve ? 

Mr. Adams. Yes, sir. That is not exact, but I think that will about 
cover it. 

Senator Sterling. Can you state where they are ? 

Mr. Adams. One i^ at Boston, one at New York, there is the largest 
one in the world at Baltimore, there is one in the District of Columbia, 
one at New Orleans, one at Peoria, one at BurUngton, N. J., and one 
at Philadelphia. 

Mr. Roper. There is one at St. Louis, is there not ? 

Mr. Adams. There is none at St. Louis. 

Senator Walsh. Those are all very considerable estabhshments 
representing a very large investment ? 

Mr. Adams. With one exception, they are very large establishments. 

Senator Walsh. At the time we passed the act, I remember very 
distinctly that the hope was held out that it would result in the 
establishment of many small manufactories all around the country; 
in fact, that in the rural towns little manufactories would start up, 
and that it would aflFord a local market for great volumes of potatoes, 
for instance, and other things of that kind could be utilized. Was 
that hope without basis in the first place, or, if it had any basis, what 
is the reason that it has not been reaUzed ? 

123873— 19— PT 3 2 
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* Mr. Adams. It is my opinion that that hope was not without basis. 
I think there was basis for it, but there were conditions in the country 
tliat prevented it from going through. Such a condition did exist in 
Germany, where there is intensive cultivation of the soil and the dis- 
tances for transportation are short; and methods of conservation are 
practiced in Germany that are all new things in this country. My 
idea is that we have gone to the large centralSed affair, a large manu- 
facturing establishment, so that it has become a race between cost 
and transportation. I think it is hard for a little fellow to make 
alcohol on account of the expense of the equipment, under our present 
alcohol law which provides that the proof shall be 180. You can not 
build such a still for less than $10,000 and make 180-degree material. 
That is one thinff. Of course, under the law of 1913 we tried to 
remedy that by allowing a farmer to make low proof, collect it, and 
then send it to a centralized plant which would have this expensive 
still. There may be a few of those people in the country, but 1 think 
there is no one in this country who is making what I would call the 
low wines. 

Senator Walsh. In view of the enactment of the prohibition law 
and the stringent laws we are going to make for the enforcement of 
that and prevention of the manufacture of alcohol for beverage pm:- 
poses, would it be possible safely to liberalize the denatured alcohol 
act so that smaller establishments mi^ht be encoul*aged ? 

Mr. Adams. I think it would be swe if the commissioner is given 
the authority to handle these establishments. 

Senator Walsh. That is, the requirement would be to amend the 
act so as to reduce the proof reguired — the proof of the spirits ? 

Mr. Gaylord. We are submitting a recommendation, in the rec- 
ommendations brought up by the commissioner, that in making de- 
natured preparations, alcohol of less than 160 degrees proof can be 
used. Our idea in doing that was that if there are spirits m anybody's 
hands that can be denatured suitably so that they are perfectly safe, 
so as to absolutely imfit them for use for beverage purposes, it should 
not be necessary for the manufacturer to go through the expensive 
process of raising the proof and then denaturing, but they should be 
manufactured without that. 

Senator Walsh. Would that go in the provisions of this bill ? 

Mr. Gaylord. Yes. 

Senator Walsh. So that that would be allowed ? 

Mr. Gaylord . It would allow the dena turization of the lower spirits . 

Senator Walsh. That would operate as an amendment of the de- 
natured alcohol act ? 

Mr. Gaylord. Yes, sir. 

Senator Sterling. You speak of these 12 institutions which are 
engaged in the manufacture of denatured alcohol. Do they also 
produce an undenatured alcohol ? 

Mr. Gaylord. Yes; we were speaking of the plants where the al- 
cohol is denatured. 

Senator Sterling. Oh, yes; but do they also manufacture for in- 
dustrial purposes a pure alcohol that is not denatured ? 

Mr. Gaylord. I tnink all but one do. 

Mr. Adams. All but two. 
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Senator Sterling. All but two manufacture alcohol that is not 
denatured, and put it upon the market ? 

Mr. Gaylord. All manufacture denatured alcohol and all but two 
produce and denature it themselves. 

Senator Walsh. Doctor, there will be a very large quantity of 
spirits of various kinds on hand, will there not, when this act goes into 
effect ? 

Mr. Adams. Yes, sir. 

Senator Walsh. Can you tell us about how much, for instance, of 
distilled spirits ? 

Mr. Adams. I think it is seventy or eighty million gallons. 

Mr. Roper. I have the exact figures here. 

Mr. Gaylord. About 58,000,000 gallons, net. That is allowing for 
shrinkage. And it is beverage. 

Senator Walsh. Beverage alcohol ? 

Mr. Gaylord. Beverage spirits. 

Senator Walsh. Can that be treated so that the alcohol will be 
extracted and denatured or otherwise be made available for indus- 
trial purposes ? . . . . 

Mr. Adams. Yes, sir; it will simply become a question of cost, in 
competition with the alcohol produced from cheaper materials. The 
only difficulties that I can see in that, where there is a small distil- 
lery, we will say, down in Kentucky, 40 miles away from a large 
still, would be the cartage of the whisky in to the big still. That is 
one difficulty that I can foresee, from a conservation standpoint. 
In Louisville, Ky., it would be no trouble and a very small expense, 
because there they have a very large amount of whisky in storage 
within the city limits, and they have two or three of these large stills. 

Senator Sterling. Would you say, Dr. Adams, that this might 
be manufactured into denatured or industrial alcohol without a great 
loss to the owners of the beverage liquid ? 

Mr. Adams. I do not know how to figure the loss. The whisky 
man, you know, figures his whisky as worth so many dollars a gallon. 

Senator Sterling. I know. 

Mr. Adams. But you take the aged whisky, which is 4 years old, 
and it has a value because it has lain there. I mean, it has cost him 
money in addition to his operating costs. It has cost him money to 
keep that whisky. And, furthermore, it has evaporated to a certain 
extent. So his initial cost has crept up. Whereas the alcohol dis- 
tiller has only the initial cost to contend with. Of course, to distill 
the whisky would be better than to let it stay in the warehouse. If 
it stays in the warehouse there will not be anything left in the course 
of years. 

Mr. Roper. The chairman would like to know about what would 
be the cost of redistilling in these large distilleries. 

Mr. Adams. I think if the expense of cartage is not too much, the 
whisky could be redistilled into nigh proof alcohol for about 10 cents 
a gallon. Of course, that is only an estimate, but I think if the 
expense of transportation is not too great whisky can be redistilled 
fur 10 cents a gallon. Alcohol to-day can not be made for less than 
'65 cents a gallon, and alcohol is very low, even now. 

Mr. Gaylord. Of course that wnisky costs much more money. 
If I understand what you are trying to bring out, if for any reason 
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the war prohibition period should cease along in October and with- 
drawals irom bonded warehouses of beverage spirits could be again 
legally resumed, there would be a sufficient reduction, we think, of 
this amount to be left in bonded warehouses on January 16 so that 

{)robably it will all, in the course of a very few years, be disposed of 
or the legitimate, nonprohibited purposes — medicinal uses, for in- 
stance. 

Mr. Roper. Not including exports. 

Mr Gaylord. Exports, of course, will be illegal after January 16. 
But that would, of course, take care of probably whatever old and 
good whiskies were left in bonded warehouses. 

Senator Walsh. Good whiskias ? 

Mr. Gaylord. And then the green whisky, it might prove possible 
to denature and use it in some industrial way. By ''good whisky'' 
I mean, of course, whisky of suitable proof and purity for medicinal 
purposes. 

Senator Sterling. The only question in my mind was as to what 
loss might be sustained by men who are now the owners of whisky, 
by reason of the enforcement of the prohibition law, they being per- 
mitted to redistill their liquor and use the alcohol for industrial 
purposes. 

Senator Walsh. Let us reduce it to a concrete illustration. Let 
us take a gallon of whisky before these high prices prevailed, let us 
say about two years ago. Most of it was manufactured prior to that 
time. 

Mr. Adams. With the tax ? 

Senator Walsh. Less the tax, of course. 

Mr. Adams. I can not give you that, but these figures may help you. 
I know the figures of about eight years ago. The ordinary whisky 
sold "at the worm'' for 25 cents a gallon. The average storage 
charges were about 25 cents a year. 

Senator Sterling. Twenty-five cents a gallon ? 

Mr. Adams. No, that is too much; 5 cents a gallon a year for 
storage charges. The average whisky sold at the worm for 25 cents 
a gallon. Anyone could buy five barrels of whisky on a warehouse 
certificate. Many of the distilleries were operated that way. 

Senator Walsh. That does not yet give me a very clear idea about 
it. Suppose two years ago I went down to Lexington, Ky., and I 
wanted to buy a barrel of whisky, and I went to the distillery or the 
warehouse there, and bought a barrel of whisky, how much would 
I have had to pay for that whisky a gallon, less the tax? 

Mr. Adams. What would be the age of that whisky? We will say 
four vears ? 

Senator Walsh. Say the ordinary age. 

Mr. Adams. You could have obtained a very good grade of whisky 
for $2 a gallon. 

Senator Walsh. Does that include the tax ? 

Mr. Adams. Tax free. 

Senator Walsh. Two dollars. Now, of that $2, if the whisky was 
4 years old, at 5 cents a gallon a year for storage, 20 cents would be 
for storage ? 

Mr. Adams. Yes. 

Senator Walsh. Let us say 40 cents. That would be $1.60. He 
had a commoditj^ that was worth $1.60. 
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Mr. Adams. Excuse me for interrupting you, but the loss would 
have been fully 15 per cent by evaporation. 

Senator Walsh. Yes; well that would not make any dilGference. 
He had a commodity at that time that was worth $1.60. 

Mr. Gaylord. That has been covered in the selling price. . 

Senator Walsh. All right. Let us take that, now, and reduce it to 
alcohol. How much alcohol will a gallon of whisky produce ? 

Mr. Adams. A gallon of whisky would produce half a gallon of 
alcohol — about six-tenths of a gallon of alcohol. 

Senator Walsh. Very well. That alcohol would now sell for how 
much — that gallon of alcohol minus the tax ? 

Mr. Adams. About 41 cents. 

Senator Walsh. About 41 cents; and of that it costs him, 10 cents 
a gallon, as I understand you, to redistill? 

Mr. Adams. Yes. . 

Senator Walsh. That is, net, 31 cents; so that the commodity has 
been reduced on his hands in value from say, $1.60, to 31 cents. 

Senator Sterling. Is there anything else that could be manufac- 
tured out of that whisky ? Are there any by-products, aside from the 
pure alcohol, that he gets when it is ^iistiiled? 

Mr. Adams. No, sir; the only thing in the whisky besides that 
alcohol would be a very small percentage of flavoring bodies and 
colorinfij material extracted from the wood. 

Mr. Roper. The chairman would like to know to what extent is the 
whisky being withdrawn — that is, what average annual quantity — 
for these purposes. 

Mr. Adams. That is, for flavoring purposes and medicinal purposes ? 

Senator Walsh. For nonbeverage purposes ? 

Mr. Roper. Yes; how long woiud it take to exhaust the supply, 
is what the Senator would like to know. 

Senator Sterling. Yes; I would like to know that. 

]Nfr. Gaylord. We have not got that figured at all, so far as I know. 

Mr. Roper. I have not seen it. But have you any idea of the total 
quantity being used annually for these nonoeverage and medicinal 
purposes ? 

Mr. Adams. I have not, Mr. Roper. 

Mr. Gaylord. It would be about 12 milUon gallons, indicated by 
the tax collected. * 

Mr. Adams. I understood from Mr. Roper that it was beverage 
spirits. 

Mr. Gaylord. We collected about $30,000,000. That would 
indicate that it would be 12 millions, approximately. 

Mr. Roper. Take 12,000,000 gallons annually out of your four 
years' supply. Now, Mr. Chairman, in the hope of being of the 
greatest amount of assistance, these gentlemen have analyzed the 
various provisions of the bill, which we will leave with you, unof&cially , 
for such use as you can make of them. 

Senator Sterling. Very well; and we are very much obliged to 
you, Mr. Commissioner, for your interest and for your statement, 
as well as to Dr. Adams and Mr. Gaylord. 

Mr. Roper. We are very much obUged to you. We would be very ' 
much more obUged to you if you can relieve us of this responsibihty . 

Senator Sterling. It is quite difficult. 
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Mr. Roper. However, if it can not be done, we are good soldiers, 
and the Bureau of Internal Revenue will do the best it can to faith- 
fully enforce prohibition. 

Senator Sterling. I wish to put in the record a letter from Samuel 
Gompers, president of the American Federation of Labor, together 
with an inclosure, it being the statement of the special investigator 
who, it is claimed, examined the conditions at Detroit, particularlv 
in regard to the effect of prohibiting the sale of wine and beer, which 
statement is also valuable for the information it gives concerning 
socialist and Bolshevist activities. 

I hand to the reporter a copy of the letter and communication 
referred to, the original having been, at the request of the Department 
of Justice, turned over to the department. 

(The letter referred to is here printed in full, as follows) 

American Federation op Labor, 

Executive Council, 
Washington^ D. C.j July 7, 1919. 
Hon. Thomas Sterling, 

Senate Jtuiiciary Committe, Washington^ D. C. 

Dear Sir: A man of experience and reliability has just submitted to me a report 
of his observations and investigations in Detroit and elsewhere. He informs me that 
the purpose of his submitting the report to me is to meet the remarks made in ConpresB 
challenging the accuracy of my statements before the Senate Judiciary Committee 
on June 14. 

Because of the importance of the statement, I respectfully submit the same to your 
consideration and the consideration of the Judiciary Committee and if possible to 
have it made part of the record of the hearings upon the subject of "prohibition." 
Very respectfully, 

Samuel Gompers, 
President American Federation of Labor. 



(The communication referred to is here printed in full, as follows:) 

A certain Congressman from the West has seen fit to challenge, on the floor of the 
House, the correctness of my statement that depriving the American workingman of 
his glass of beer tends to promote industrial unrest and discontent. In this connec- 
tion I have in my possession a detailed report, made by a special investigator, upon 
conditions in Detroit, Mich., a city with a population of something like a milnon 
souls, the largest city under prohibition. Michigan went **dry" in3iay, 1918, which 
means that Detroit has for practically 14 months been what is verbally termed " drv." 

Prior to this period, repeated efforts were made by the I.' W. W. to gain foothold in 
that city, but its propaganda and organization efforts among the automobile workers 
resulted in complete failure. In the year and two months since prohibition went 
into effect the alteration in Detroit conditions has been amazing, not to say sinister 
and threatening. 

Immediately prohibition was ushered in I. W. W. organizers invaded Detroit and 
opened headquarters. Since then affiliated locals have been organized in various 
wards. During the past winter hundreds of meetings have been held all over the 
city in various halls and meeting places and the work of radical organization proceeded 
apace. 

An I. W. W. organizer told the investigator that while all efforts to organize Detroit 
prior to prohibition had proved futile, the progress since it went into effect had been 
strangely easy. Workmen who formerly had shown little or no interest in the move- 
ment now attend the meetings regularly, listen to the speakers and eagerly receive 
and take to their homes I. W. W. leaflets, newspapers, and books. What goes on in 
Detroit, now occurred in St. Louis County, Minn., two years ago, after that county 
went "dry." The I. W. W. never succeeded in organizing the miners of the Mesabe 
Range, in St. Louis County, so long as the county remained wet. Once prohibition 
obtamed the I. W. W. organizers and speakers invaded that section and to-day the 
miners of St. Louis County are organized in the ranks of the I. W. W. 
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What happened in the Mesabe Range is now happening in Detroit. I. W. W. 
memberships and donations for propa^nda work are marchmg merrily along in that 
community, and there is no lack of sinews of war to promote the radical cause, pay 
for organizers and speakers, and for halls and meetings and conferences. Here is a 
partial list of the radical oi^nizations of Detroit, and its immediate vicinity who, 
it is asserted at Detroit I. W. W. headquarters, are in open or secret sympathy with 
I. W. W. doctrines: 

ORGANIZATIONS. 

City Central Committee, first and third Mondays, House of Masses. 

Bohemian, First Saturday, comer St. Antoine and Erskine. 

English 1, Wednesdays, 140 First Street. 

*English 2, Thursdays, House of Masses. 

*E8thonian, First and third Sundays, 3 p. m.. House of Masses. 

Finnish, Sunday, 3 p. m., Social Turner Hall. 
'Hungarian, fourth Sunday, 2 p. m., 514 Gratiot Avenue. 

Hungarian (Delray). 

*Hungarian (Highland Park)., 

Y. P. S. L. Circle 1, every Friday night, 174 Michigan. 

Y. P. S. L. Circle 2, 

Y, P. S. L., Circle 3, every Friday, 313 Hastings. 

Y. P. S. L., Circle 4, everj' Tuesday, House of Masses. 

Y. P. S. L., Circle 5, every Thursday, 387 Ferry Avenue. 

Y. P. S. L., Circle 6. 

Y. P. S. L., Circle 7, Friday, 205 La Bella Avenue, Highland Park, 

♦Jewish (Oakland), Thursday, 93 Delmar, Labor Lyceuin. 

Jewish (Northeast), Sunday afternoon. Steins Hall, Hastings. 

* Jewish (Hastings), Sunday, 3 p. m., Utopia Hall. 

Lettish, second and fourth Sundays, House of Masses. 

*Liebknecht, Wednesdays, House of Masses. 

Lithuanian Ladies' Progressive Association, Branch 17, second Sunday afternoon, 
House of Masses. 

Lithuanian, every Sunday afternoon. House of Masses. 

Polish Workmen'^s Club, 1689 Michigan Avenue. 

Polish West Side, first and third Sundays, 1008 Buchanan' 

Polish Eighteenth Ward, second and fourth Sundays, 1648 Central. 

Polish No. 137, fourth Sunday, 11 a. m., Dom Polski, Forest. 

♦Polish Eleventh Ward, first Sunday, 1090 McDougall. 

Polish Thirteenth Ward. 

♦Russian No. 1, Sundays, 12 a. m., 46 Copeland. 

♦Russian No. 2, Sundays, 2.30 p. m^ 1448 Chene. 

♦Russian No. 3, Sundays, 10 to 1, House of Masses. 

♦Russian No. 4, Sundays, 8 p. m., 1009 Buchanan. 

Russian No. 5, Sundays and Fridays, 461 Chlairpointe. 

Russian Bolshevik Soviet, every Wednesday, House of Masses. 

♦Slovak, fourth Saturday, 37 Hewitt. 

♦South Slavic, No. 17, Sunday, 10 a. m., 387 East Ferry. 

♦South Slavic, Wyandotte. 

Ukranian No. 1, Saturday night, 46 Copeland. 

XJkranian No. 8, Sunday, 10 a. m., 1448 Chene. 

Ukranian No. 22, Sunday, 10 a. m., 486 Gilbert. 

XJkranian No. 56, Sunday, 10 a. m., 640 Holbrook. 

Italian, Sunday, 3 p. m., 340 Watson. 

Greek, Sunday, 2 p. m., Monroe and Brush. \ 

Armenian. 

Scandinavian. 

♦Bulgarian Socialist Labor Group, 1138 Russell Street. 

♦Roumanian Socialist Labor Group, 1037 Russell Street. 

The head center for radical propaganda work in Detroit for both the I. W. W., the 
anarchist, and the radical socialist organizations is the House of the Masses, a com- 
modious structure at St. Aubin and Gratiot Avenues. There are upward of 17,000 
shareholders in this property, which represents an investment of $75,000. The mem- 
bership of the House of the Masses is some 21,800. Not all are shareholders like the 
17,000 named, but all are contributors in a greater or less degree to the propaganda 
fund. During the past 12 months over $40,000 have been spent in Detroit on propa- 

* Organizations marked with a star are those affiliated with the Amnesty League. 



214 PROHIBITING INTOXICATING BEVERAGES. 

ganda alone. In addition, the House of the Masses contributed money for the sup- 
port of the Rand School of Socialism in New York City. 

The House of the Masses is dominated by a group of radical " Intellectuals," uni- 
versity graduates, boudoir Bolsheviks, philosophical anarchists, rainbow-chasing 
Socialists, and professional phrase makers. They are mostly young men and women. 
Some of the leaflets and pamphlets and newspapers which the House of the Masses 
circulates are given away, while others are charged for, the charge in most cases being 
a very small one. Over 200,000 copies of the New York Nation's translation of the 
Soviet constitution have been sold for a few cents a copy. Among newspapers those 
in the most request are the Rebel Worker, the Melting Pot, the New Republic, the 
Appeal to Reason, the Liberator, the New Solidarity, and the Revolutionary Age. 

There is a tremendous demand for the writings of Trotski and Lenin, the two 
chiefs of the Russian revolutionary movement. Here is a list of some of the litera- 
ture and newspapers which the House of the Masses has been circulating for months, 
and is now circiuating, in Detroit and throughout Michigan: 

BOLSHEVIK AND SOCTALIST I. W. W. LITBRATURB. 

Wage Labor and Capital. 

The Old Order in Europe and the New Order in Russia, by M. Phillips Rice. 

The Russian Constitution, from The Nation. 

A Letter to American Workingmen, by N. Lenin. 

Lessons of the Revolution, by N. Lenin. 

What is a Peace Program, by L. Trotski. 

Testimony of William D. Haywood before the Industrial Relations Committee. 

Congressional Investigation National Security League. 

International May Day Celebration. 

Max Eastman's Address to the Jury in the Second Masses Trial. 

The New Religion: Justice not Charity, by Rev. John Haynes Holmes. 

The Sisson Docmnents, by John Reed. 

The Day of the People, by Eugene Debs. 

Arbeiter and Arbeiterinnon. 

J'Accuse, by Frederich Adler. 

The Bolsheviks and the Soviets, by Albert Rhys Williams. 

Souviet Russia, by Albert Rhys Williams. 

Platform of the Michigan Socialist Party. 

Questions and Answers. 

Manifesto of May 1, 1919, The International Proletarian Holiday. 

An Appeal to Americans. 

Eschcha: Revelation of a Principle in Economic Science, by A. B. Westrupp. 

Proletarian and Petit-Bourgeois, by Austin Lewis. 

Ten Blind Leaders of the Blind, by Austin Lewis. 

The Profits of Religion, by Upton Sinclair. 

The Evolution of Industrial Democracy, by Abner E. Woodruff. 

Open Ivetter to American Workmen, by George Hardy. 

Evidence and Cross-Examination of J. T. (Red) Doran, in the Haywood Case. 

The Subsidized Press, by Jack Pansy. 

Shall J. P. Morgan Own the Earth? By Jack Pansy. 

Opening statement of Geo. F. Van Derveer in the Haywood case. 

I. W. W.— The Greatest Thing on Earth— One Big Union. 

The Revolutionary I. W. W., djt Grover H. Perry. 

The Onward Sweep of the Machine Process, by Nils H. Hanson. 

The Red Dawn, by Harrison George. 

The I. W. W.: Its History Structure and Methods, by Vincent St. John. 

Political Prisoners in Federal Military Prisons. 

Revolutionary Writings, by James Kelley Cole. 

The I. W. W. Trial, by Harrison George. 

Sckic Historyyczny, by Vincent St. John. 

One Big Union; chart. 

Justice and Labor in the Mooney Case. 

Crimes of the Bolshevike; a rebuttal of attacks on the Bolsheviks. 

The Strength of the Strong, by Jack London. 

Think or Surrender, by George R. Kirkpatrick. 

The Working Class, by Karl Kautsky. 

The Class Struggle, by Karl Kautsky. 

Taxation, by John D. Goerke. 

Who Pays the Taxes? by Daniel de Leon. / 

Communist Manifesto, by Karl Marx and Frederick Engels. 
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The Right to be Lazy, by Paul La Fargue. 

Violence or Solidarity? Will Guns Settle It? By Scott Nearing. 

Voices from Russia, by Albert Rhys Williams, W. B. Thompson, and N. Lenin. 

No Compromise: No Political Trading, by Wilhelm Liebknecht. 

Class Struggles in America, by A. M. Simons. 

An Open Letter to American Liberals, by Santeri Nuorteva. 

Hotel and Restaurant Workers. 

How the Farmer Can Get Hie, by Mary Marcy. 

Industrial Autocracy, by Mary March. 

The Crisis in the German Social Democracy, by Karl Liebknecht. 

Progress of the Bolrfievists. 

No Compulsory Military Drill for Growing Boys. 

Universal Military Training, by Henry L. West and C. T. Hallinan. 

Universal Military Training and Democracy, by George Hasmyth. 

New Jersey Says "No." 

Military Training in the Making of Men, by Frederick J. Libby. 

Our Latest Cure- All, by Oswald Garrison villard. 

In Six Months It Will All Be Over— Lost or Won. 

Constitution of the Workers Educational Association. (House of the Masses.) 

Historical Materialism, by Frederick Engels. 

Evolution and Revolution, by Mark Fisher. 

Life and Deeds of Uncle Sam, by Oscar Ameringer. 

Marx V. Tolstoy. A Debate, by Clarence M. Darrow and Arthur M. Lewis. 

From October to Brest Litovsk, by Leon Trotsky. 

Scientific Socialism. Study Course. 

Socialism, by Frederick Engels. 

The Dream of Debs, by Jack London. 

Socialism and Religion. 

Social Evolution or Socialism Made Easy, by Henry Jager. 

Value, Price, and Profit, by Karl Marx. 

The Soviets at Work, by Nikolai Lenin. 

The L«w of Biogenesis, by J. Howard Moore. 

Unionism and Socialism, by Eugene Debs. 

Revolutionary Socialism, by Louis C. Fraina. 

The Future Belong^s to the People, by Karl Liebknecht. 

Seven Pamphlets in Russian for Propaganda Work. 

BOLSHEVIK AND SOCIALIST I. W. W. NEWSPAPERS. 

The Class Struggle. 

The Melting Pot. 

Forum Folks. 

The Revolutionary Age. 

The Proletarian. 

The New Solidarity. 

Reconstruction. 

The One Big Union. 

The International Free Trader, 

Good Morning. 

The Nonpartisan Leader. 

Forward. 

The Arbitrator. 

The International Free Trader. March, 1919. 

The First of Mav Magazine. 

The Liberator. ' March, 1919. 

The New York Nation. 

The New Republic. 

The Rebel Worker. 

The Appeal to Reason. 

The Labor Lyceum, another Detroit institution, in Livingstone Street west of 
Hastings Street, represents an investment of $85,000. The locals which make this 
place their headquarters are Socialistic in trend, ranging from the extreme radical 
revolutionary type to those who advocate only political action. The moving spirits 
here, as at the House of the Masses, are young "intellectuals " from the leading uni- 
versities of the country, school and book men who can quote Karl Marx and Engels 
and lesser lights of the socialist world by chapter and verse. They are the most 
convincing l^bders on earth to their misguided followers, for they are all young men and 
women convinced that Socialism is the sacred panacea for all industrial and social ills. 
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Detroit is national headquarters for the American Proletarian University, with 
offices in Michigan Avenue, and an official monthly organ titled the "Proletarian.'* 
There are branches of this university in every industrial center in the United States, 
with a staff of young and enthusiastic lecturers who collect sufficient funds at their 
propaganda meetings to defray their expenses. The leaders in this movement, as in 
the House of the Masses and the Labor Lyceum, are all "intellectuals," university 
and college graduates with Utopian theories for ushering in the New Jerusalem on 
earth. It is given out on reliable authority that the backers of the American Prole- 
tarian University are women of wealth in Detroit with napre money than judgment. 
This "university" has come into existence since prohibition put the strait-jacket 
on Detroit. 

The radical propaganda that is making headway so rapidly in Detroit is spreading 
throughout the State of Michigan. In the upper peninsula the copper miners are in 
open revolt against the absence of their accustomed beer, which thev regard as a part 
of their daily diet. Since prohibition set in many of the most skillful and best paid 
miners around Calumet have quit their jobs and gone elsewhere. In the lower penin- 
sula and particularly in the Saginaw Valley, where the coal miners are numerous, 
the \Unrest over conditions is particularly acute. The dissatisfied miners are turning 
toward radicalism in shoals. Elsewhere, in Grand Rapids, Muskegon, Jackson, 
Kalamazoo, and Battle Creek like conditions of unrest and bitterness obtain over the 
absence of beer. Lecturers for the Detroit Proletarian University have beeri specially 
active during the past six months in the cities named in the lower peninsula and the 
results are patent to the most casual observer. It is safe to say that the proletarian 
talkers are gaining adherents in the lower peninsula by the thousands to their radical 
I. W. W. socialistic heresies. 

There is one organization which has sprung up since the advent of prohibition 
which calls itself the W. I. I. U., or Workers International and Industrial Union. 
It appears to be an offshoot of the regular I. W. W., is international in scope, with 
headquarters in Detroit. All of these radical organizations — ^the Workers' Inter- 
national, the I. W. W., the Russian Bolshevik, Soviet, the Ukranian, the Esthonian, 
the Finnish, the Lettish, the Liebknecht, the Lithuanian, the Russian No. 1, the 
Slovak, the South Slavic — all set up the claim that they are the only blown-in-the- 
bottle simon-pure representatives of the Russian Soviet movement and entitled to 
speak officially for Lenine and Trotsky and their cause. As near as can be learned, 
there is nothing which the Russian Bolsheviks advocate that these radical Detroit 
revolutionaries do not also stand for and uphold. In a word, the triumph of the 
Detroit I. W. W. Socialists would me^n tiie triumph of Russian Bolshevism in 
America. It is a social democracy akin to that of the mining regions of the West. It 
is a fierce form of radical I. W. W.-ism teaching and preaching akin to the revolu- 
tionary socialism of the continent of Europe rather than the parlor socialism of the 
London Favian Society. It is a socialism born of class divisions and class antagon- 
isms and the hatred of all superiority either mental, moral, or physical, which would 
seem to be inseparable from radicalism whatever name may be used to dignify it. 

Along with these organizations there is another radical organization in Detroit 
which has to be taken account of in any discussion of labor unrest and discontent in 
the metropolis of Michigan, and that is the Detroit Employers ' Association . Believing 
in and practicing collective bargaining among themselves, they deny it to their 
employees. Detroit is the greatest open-shop town in America, thanks to the Em- 
ployers' Association. With the sense of shame unknown, this association preaches 
individual baigaining for the wage receivers and practices collective bargaining for 
themselves, the wage payers. Also the moving spirits in the Employers' Associations 
are strong for prohibition in public, while privately they have not carloads but train- 
loads of wet goods for their own consumption in their city and country homes. At 
the sale of the late J. P. Morgan's wine cellar a prominent member of the Detroit 
Employers' Association purchased $40,000 worth of choice wines and whiskies for 
home consumption. He has been one of the foremost supporters of prohibition for 
Michigan, loudly denouncing the workingman who would squander a nickel on a 
glass of beer, and thereby wreck his health and imperil his financial future. 

According to the report of the special investigator, the inability of the Detroit toiler 
to buy a glass of comforting beer is vexatious enough, but what bites deeper and hurts 
the most are notorious instances like the one quoted, and they are as common in Detroit 
as blackberries in July. The prohibition campaign in Michigan was largely financed 
by the wealthy employers of labor, and yet 90 per cent of these same employers are 
personally wet in their own homes. A large contributor to the Michi^n prohibition 
campaign is a Detroit employer who pays the lowest wages to his workup girls of any 
known millionaire. Am Mr. Charles Schwab very pertinently pointed out the other 
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day, the present prohibition law ie a law for the poor and not for the rich, and that fact 
alone promotes unrest and bitterness. Said Mr. Schwab: 

" I am one of the people who believe in being consistent. Some one asked me the 
other day, *Are you a prohibitionist?' I said 'Yes; under one condition that every- 
body is treated alike. I don't believe in prohibition that will enable me or Mr. 
Vanderbilt, or other rich men of the countiy, to store our cellars with wines and 
whiskies for the rest of our lives while the others who haven't the money must do with- 
out it. I believe in fair play for all. If we are going to have somethii^ to drink, 
let's have it. If we are not, let's all do without it. I don't care what it is, but let's 
be consistent. " 

Detroit is the industrial Klondike of America. Since the marvelous rise in the 
tiutomobile industry at that center, prosperity has ruled among the workers there. It 
is the home of the Henry Ford plant with its minimum wage of $6 a day, even 
to the woman who sweeps out the office. It can scarcely be said in fairness that the 
growth of the I. W. W. movement and the spread of radical socialism there, and the 
attendant unrest and discontent, are altogether traceable to the problem of wages, for 
many of its working men and women are the highest paid in the United States. Yet 
a few days ago over 20 strikes were reported from that point. 

In the last "wet" and **dry" election held in Michigan the city of Detroit voted 
*'wet" by nearly 40,000 majority, but the rural distncts voted the State "dry." 
The reasons are obvious. When workmen in the cities desire a glass of beer they 
must get it direct. It is reported that at the present time Detroit has 5,000 blind 
pigs and as many bootleggers. Whisky brings $12 a quart and 50 cents a drink. 
The bootleggers and blind pigs do not handle beer or wine, as it is too bulky 
for transportation. As a result, former beer drinkers have become whisky drinkers 
and men whose judgment is authority maintain that more whisky is being drunk 
under prohibition in Detroit than was drunk under license. Under date of June 
3, 1919, the Detroit Journal, a usually reliable authority, reports that under the 
head of misdemeanors the first year of prohibition in Detroit saw 4,032 arrests on the 
drunkenness charge, while there were only 2,042 misdemeanor arrests on the drunken- 
ness charge during the last year of license. In other words, the number of arrests for 
drunkenness nearly doubled, with prohibition in force. It should be remembered in 
this connection that Michigan has one of the most stringent bone-dry laws ever passed 
by any State. Men found guilty of having liquor in their possession are nned a 
thousand dollars and sent to jail for a year. 

* * Dry " Detroit is not so * * dry " as not to appreciate the humor shown in the advertis- 
ing of a Detroit concern announcing the sale of malt, hops, yeast, patent corks, crown 
caps, capping machines, bottles, caramel, etc., for the manufacture of the "snappiest 
bomemadje, old-fashioned drink and beverage known." The beverage in question is 
guaranteed to cost less than 3 cents a bottle and to be far superior to "the present- 
day worthless beers," and "equal to any high-grade brand of beer sold previous to the 
war." After the receipe or fomula for producmg the drink in question, the beverage 
company adds: "Be sure to comply with your local prohibition laws. If your terri- 
tory is dry, do not add the yeast: tnis will give you a pleasant near-beer beverage as the 
adding of yeast will create alcohol. 

In June, 1919, a much-respected woman in Detroit was arrested for brewing beer 
for her own private consumption in the once sacred precincts of her home and taken 
before Judge Stein on a criminal charge of violating the prohibition law. In binding 
the "hardened criminal" over for trial, Judge Ftein said with considerable feeling: 
"If arrests are to be made for brewing homemade beer we might as well get ready to 
handle 50,000 such cases in Detroit alone." 

On the face of the portentous facts the theory that the prohibition straight-jacket 
promotes industrial peace and concord, put forward by a certain Congressman in the 
interest of the "dry" forces, will hardly carry much weight. The industrial situa- 
tion in Detroit owing to the spread of radicalism and the deadly doctrines of the 
I. W. W. and the revolutionists is acute and charged with danger. Oppressive legis- 
lation begets radical propaganda and should BolSievik doctrines ever obtain a foot- 
hold in this Nation, which God forbid, the prohibitionists will not be free from 
responsibility. 

Senator Sterling. I also submit for the record a telegram received 
from S. S. Ejresge, of Detroit, Mich., which telegram has some bear- 
ing upon the statements furnished by Mr. Gompers in regard to con- 
ditions at Detroit. 
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(The telegram referred to is here printed in full as follows :) 

Detroit, Mich., July 7, 1919. 
Hon. Thomas Sterling, 

Care Senate^ Washington, D. C. 

Mayor Couzens, police commiflsioner, insists other city officials, bankers, employ- 
ers, and fair-minded labor agree that prohibition has greatly benefited labor. State- 
ment that prohibition causes Bolshevism is entirely and absolutely misleading. 

S. S. Kresge. 

Senator Sterling. Also I present a telegram signed by J. W. 
Inches, chief of police of Detroit, relating to 9ie same subject. 
(The teleigram referred to is here printed in full as follows:) 

Detroit, Mich., July 7, 1919, 
Senator Thomas Sterling. 

Senate f Washington ^ D. C. 

I have been requested to wire you that in my opinion prohibition has had no 
effect one way or die other on Bolshevism or the labor situation in Detroit. 

J. W. Inches, Commissioner of Police. 

Senator Sterling. I also submit for the record a communication 
addressed to myself from Arthur M. Churchill, of Portland, Oreg., 
relative to the loganberry and cider interests, and the protection of 
those industries as they pertain to the western coast. 

(The letter referred to is here printed in full as follows:) 

Hon. Thomas Sterling, 

United States Senate. 

Dear Sir: Pursuant to your suggestion of this afternoon I am submitting, for such 
use as they seem to vou to merit, three suggested modifications of phrasmg of the 
proposed prohibition law, in each case attaching statement of reasons. 

In so far as these suggestions have a selfish basis, they are submitted on behalf of the 
loganberry and part of the apple juice and nonintoxicating cider interests of the 
Pacific Northwest, and in particular the Pheasant Northwest Products Co., of Salem, 
Oreg., and Olympia, Wash. But the writer also was chairman of the legal committee 
which drafted the Oregon prohibition law and some of its most essential amendments. 
So far, therefore, from desiring to weaken the proposed national prohibition law, we 
hope these suggestions may be constructive. 

We assume the committee desires for the nation, as we sought in our narrower State 
field, a law which should be the most effective conceivably frameable, while avoid- 
ing friction and irritation that would render it unpopular and cause reaction. None 
of us desire to harm legitimate industries, least of all those calculated to meet a popular 
demand for a legitimate and wholesome substitute for intoxicants. 
Very truly, yours, 

Arthur M. Churchill. 

(The three suggested modifications submitted by Mr. Churchill are 
here printed in full as follows:) 

1. Insert at the end of the first paragraph defining "intoxicating liquor,'* after 
the word "beverage" (line 11, p. 1, of S. 2081), the following: "but unfermented 
fruit juices shall not be deemed to be included nor cider which contains less than 1 
per cent of alcohol by volume." 

Or this might be phrased, "but imfermented fruit juices and sweet apple cider 
shall not be deemed to be included." 

Or, if .the definition of the revised House bill (H. R. 6810, p. 7, lines 6 to 14) be 
substituted for that of the Sentate bill, it will be sufficient to insert instead at the 
end of this House definition a semicolon and the words "but cider (or 'sweet cider' 
or 'nonintoxicating cider') containing less than 1 per cent of alcohol by volume 
shall not be deemed included." * * * or, as suggested by Mr. Kiefer, of Seattle, 
it might be sufficient or better simply to add after the word "compounds" at about 
the middle of the definition the words "not including sweet apple cider." 

Reasons: (a) Senate 2081 classes all vinous liquors as intoxicating, whelJier they are 
in fact alcoholic intoxicating or not. "Vinous liquors" thus used might easily be 
interpreted to include grape juice and loganberry juice, both being products of a 
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vine, just as Poinsetta, a nonalcoholic malt beverage, was held an ''intoxicating 
liquor'' under the laws of Mississippi, because all "Malt beverages" were forbidden. 
(See p. 63 of printed hearings.) 

But if the definition of the revised House bill (H. R. 6810, p. 7, lines 6 to 14) be sub- 
stituted this objection would be removed except as the amendatory language refers 
to cider. 

(6) We manufacture an absolutely noniptoxicating cider, pure juice of the apple, 
and put into sealed containers immediatelv upon pressing. But with the most 
approved processes the percentage of alcohol often runs slightly over one-half of, 1 
per cent. One per cent would probably be a safe limit, though it would be satis- 
factory and probably better to simply use the expression "sweet cider" or "nou- 
intoxicating cider," as was asked by Mr. Kiefer of Seattle (p. 190 of i)rinted hearing). 
But some leeway above one-half of 1 per cent is absolutely essential to continuing 
the by-products business in the apple industry. Sixty per cent of all Northwestern 
apples are not classed as prime, shipable fruit and go to the by-products plant. Cer- 
tainly there will be no desire to jeopardize this business. 

2. We suggest that the flavoring-extracts exemption paragraph (par. "e" of sec. 5, 
p. 5, of S'enate 2081) should preferably follow the language of the Oregon statutes and 
of the late Mr. Justice Brewer in the widely cited Intoxicating Liquor cases (25 Kans., 
762 V 

**e. Flavoring extracts that are not reasonably likely or intended to be used as 
beverages." 

Or if it be felt that language so far suggested in the bills or hearings should be util- 
ized, we believe the words "unfit for use as intoxicating beverages" are emphatically 
preferable to the words "potable" or "incapable of being used." 

Reasons: (a) The grave difficulty attaching to the use of any of the language thus 
far suggested has evidently been clearly recognized by the committee. (See pp. 
162-167 of printed hearings. "» A solution does not seem to have been presented. We 
suggest therefore a close examination of the language of the Oregon definition which 
is set out in full on page 68 of the printed hearings. 

In drafting the Oregon statute we used every effort to obtain language that had been 
judicially construed. The words "potable" and "incapable of use" are judicially 
undefined. Even the words "unfit for use" are not free from the same difficulty. 
(See pp. 116 to 119 of printed hearings.) As we see it and as the comments of mem- 
l)ers of the committee would seem to reflect their view, the best that can be hoped for 
the use of the language heretofore suggested is that the courts will read into it exactly 
the doctrine laid down by Judge Brewer in these Intoxicating Liquor cases (25 Kans., 
762\ which language we followed verbatim in framing the Oregon law. We felt it 
better to use Judge Brewer's expressions in the first instance in the statute itself 
rather than leave it to the courts to find the same meaning in other verbiage. The 
large number of court decisions have already applied Judge Brewer's differentiations 
to a wide range of liquid preparations. All of this will have to be gone through anew 
if other language is used. We believe the language suggested has operated most 
fluccessfully in Kansas as it has in Oregon. 

(h) However, if the choice be between the words "incapable of" or "potable," and 
"unfit for," we believe the latter is much more fortunate. Unless the word "in- 
capable" is to be given so extreme a construction as to drive all extract arid many 
medicinal preparations out of business entirely, it means no more than "unfit for." 
It would seem, therefore, vastly clearer and safer to use the latter phrase in the first 
instance. If not judicially construed it has at least had departmental construction 
which will be helpful, and if the last paragraph of section 4 of the House bill (H. R. 
6810, p. 11, lines 3 to S) is incorporated in the law, the words "unfit for use" are cer- 
tainly hedged about with sufficient safety. 

(c) We can see little that the word "nonpotable" can add to the words "unfit for 
use as a beverage." Possibly no great harm would result from the duplication, but 
a, cumulative and perhaps umntended additional effect might be given, as was pointed 
out at the hearings. (Top of page 116 of printed hearings.) 

(d) The words "as a beverage" should most certainly be used in this extract para- 
graph rather than the words "for beverage purposes," for reasons set forth under 
the next heading ("3") of this memorandum. 

3. The last paragraph of "Section 4 of the House bill (H. R. 6810, p. 11, lines 3 to 8) 
appears to be a most valuable addition to this measure. (See bottom of p. 119 and top 
of p. 120 of committee hearings for reasons.) But there should be inserted at the end 
of this paragraph a semicolon and the following language: 

"b. But sales of flavoring extracts for manufacture into beverages, by adding water, 
carbonation, or other materials or otherwise, shall not be deemed a sale for beverage 
purposes under this paragraph providing the beverage thus to be manufactured shall 
itself contain less than one-half of 1 per centum of alcohol by volume." 



220 PBOHIBITING INTOXICATING BEVEKAGES. 

Reasons: A large part of the extract business is for sale to bottlers who manufacture 
"soft drinks '* by adding sirups or extracts to carbonated water. The extracts them- 
selves contain more than one-half of 1 per cent of alcohol by volume. But the 
ultimate beverages being greatly diluted do not. The House language (line 4, p. 11)^ 
however, would forbid the sale of these extracts "for beverage purposes." This 
would be extremely dangerous language in the absence of an added clause such as we 
suggest. All sales of extracts to bottlers niight be forbidden as being "for beverage 
purposes" even though the resulting beverages themselves were entirely non- 
mtoxicating. 

Senator Sterling. Also I submit a statement of the American 
Drug Association for insertion in the record. 

(The statement referred to is here printed in full as follows:) 

Statement on Behalf of Manufacturing Pharmacy Respecting H. R. 5549 a» 
Considered by the United States Senate Judiciary Subcommittee June: 
25, 1919. 

synoptical index. 

Alcohol not used in pharmacy as a medicine, but as a means of producing medicine- 
p(p. 3 and 4). 

J^^irst sugg stion: Strike out the word "literally," on line 18, page 3. It endangers- 
the constitutionality of the law (p. 4). 

Second suggestion: Make paragraph (6), section 5, Title I, inclusive of all liquids 
medicinal preparations (p. 5). 

Third suggestion: Transfer the penalties from the innocent manufacturer to the 
guilty vendor and user (pp. 5 and 6). 

Fourth suggestion: Modify section 7 to meet the requirements of manufacturing- 
pharmacy. This is of supreme importance (p. 6). 

To the honorable Judiciary Committee of the United States Senate: 

The American Drug Manufacturers' Association respectfully submits the following^ 
statement and sue^gestions respecting H. R. 5549, references being made to the print 
of June 11 as originally introduced. 

This association (formerly called the National Association of Manufacturers of M**- 
dicinal Products) is composed of houses producing the large variety of fluid, solid^ 
and powdered extracts, tinctures, concentrations, essences, plasters, ointments, lini- 
ments, pills, tablets, etc., ultimately used by the medical profession in the treatment 
of disease. 

It is the office of manufacturing pharmacy to isolate from crude medicinal drugs 
(leaves, roots, flowers, barks, etc.) the active principles to which they owe their 
medicinal virtues and to present them in concentrated standardized forms, for which, 
purpose alcohol is absolutely required — not as a medicine, but as a means ot producing 
medicine. 

The chief function of alcohol in pharmacy, therefore, is that of a solvent and ex- 
tractive. Percolating through the ground crude drug, alcohol extracts and holds im 
solution the active medicinal principle, and the resulting product is either a fluid 
extract or a tincture, depending upon the decree of exhaustion. A fluid extract 
represents the crude drug minim for grain, while a tincture is one-tenth or less the- 
strength of the crude drug, depending upon the character of the drug, and whether the 
tincture is the one recognized by the regular profession or by the homeopath or by the 
eclectic. 

For many medicinal and pharmaceuctical purposes fluid extracts and tinctures are- 
required in their original liquid form; and for other purposes (as for making pills, 
tablets, etc.) in solid or semisolid form; hence we have the solid extract (which is the- 
fluid extract from which the alcohol has been recovered) and the powdered extract 
which is the solid extract pulverized). 

Alcohol is therefore essential to the production of the solid and powdered extract as- 
well as the fluid; and if for any reason alcohol should become unobtainable, manu-^ 
facturing laboratories, employing thousands, would be forced to close and the country 
would be deprived of practically all medicinal agents as soon as stocks in hand became 
exhausted. 

In view of the service thus rendered humanity by this all important substance, 
great care should be taken that medicine does not suffer from impractical and radical 
measures, adopted through oversight or through ignorance of the situation, while 
only intending to repress the evil attending the use of alcoholic beverages. 
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The following suggestions respecting H. R. 5549 are therefore respectfully made, 
references being to the original print, bearing date June 11, 1919: 

First suggestion: Omit uie word ''literally" on line 18, page 3. 

There can be no such thing as a "literal" construction without possibly defeating 
the intent of Congress and endangering the constitutionality of tne act. Whether 
the rules of ''liberal construction' or "strict construction" be followed, the purpose 
of all construction is to determine the intent of the enacting bodv, and where the 
intent is evident, that intent should govern even against the ' * literal " langui^e of the 
law. A "literal" construction of the law might prevent manufacturing pharmacy 
from obtaining alcohol for purposes permitted by the amendment to the Constitu- 
tion and leave the courts without power to so construe the act as to make it consti- 
tutional. 

Second suggestion: Make paragraph (6) of section 5 inclusive of all medicinal 
preparations used by the medical profession. 

Fluid extracts, tinctures, essences, medicinal wines, elixirs, sirups, spirits, etc., 
are all classes recognized in the United States Pharmacopoeia and the National 
Formulary, in common with both of the Pharmacopoeias of the Homeopaths, the 
National Dispensatory of the Eclectics, the British Pharmacopoeia, and other standard 
authorities. No one of these authorities mentions specifically all the preparations 
in these several classes used by the medical profession as a whole. Why not follow 
the example of the war revenue acts providing for certain taxes and substitute the 
following enumeration: 

, (b) Fluid extracts, tinctures, essences, medicinal wines, elixirs and sirups, solu- 
tions, spirits, liniments, and other similar medicinal preparations and all liquid 
mixtures and compounds that are unfit for use for beverage purposes. This would 
be comijrehensive of the United States Pharmacopoeia and National Formulary 
preparations, and yet not discriminate against any other authority, nor prejudice 
any physician who did not care to dispense or prescribe the preparations of the United 
States Pharmacopoeia or National Formulary exclusively. 

Third suggestion: Section 6 is fundamentally wrong and should be changed so as 
to take the penalty from the innocent person and place it upon the guilty one. 

However valuable a prejMiration may be medicmally, or honest the manufact rer 
may be, if his preparation is found to be capable of use as a beverage, he is put to 
expense, deprivation of property, and prejudice. We suggest the following substitute 
as better calculated to reach the possible evil : 

"Sec. 6. Any person who shall manufacture, sell, barter, or give away, transport, 
import, export, deliver, furnish, receive, possess, or use any of the articles enumerated 
in section 5 of this act for beverage purposes with intent to evade the law shall be 
subject to all the penalties provided for in section 34, title 1, of this act. " 

Intent is always shown by the circumstances of the case and is not hard to prove. 

Fourth suggestion: Section 7 should be modified to meet the requirements of manu- 
facturing pharmacy and to prevent the absolute ruin of large establishments by 
technical and unwillful violations of the severe provisions of the law. 

Permits to purchase alcohol " shall not be in force more than 10 days from the date 
of its issue. Manufacturing pharmacists contract for alcohol and the periodical 
deliverer thereof in carload lots. The stoppage of this continuous conversion of 
alcohol into medicinal products means the stoppage of the contem involved altogether. 
The present system of permits should be continued. 

Then, again, violations of these complicated and sumptuary laws are often tech- 
nical and unintentional and involve no moral turpitude. They often come about 
thrpugh. the errors of employees and agents, and even through their malice. We 
therefore earnestly urge tnat the following words in line 12 to line 15 of page 6 be 
stricken out. This will leave the length of the permit and the question of its issuance 
in the discretion of the commissioner: "and shall not be in force more than 10 days 
from the date of its issue. No permit shall be issued to any person who, within one 
year prior to the application therefor or issue thereof, shall have violated any permit 
issuea under this title or any law of the United States or of any State regulating 
traffic in liquor.** 

Such a penalty is certainly excessive and unusual, especially when it may follow 
so simple a thing, for instance, as an error in a record. Many stockholders in the large 
manufacturing concerns are employees, widows, orphans, and other who depend for 
their living upon the dividends they receive. Consider what a menace to them this 
unusual provision is. , 

These preliminary suggestions go to the print of the bill before your subcommittee 
at the hearing on June 25. We should have an opportunity to analyze the bill as it 
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comes to the Senate from the House, and asking that such an opportunity may be 

afforded us, we beg to subscribe ourselves, 
Very respectfully, yours, 

The American Drug Manufacturers' Association, 
Charles M. Woodruff, of Parker Davis & Co., 
J. Fred Windolph, of the Norwich Pharmacol Co., 
A. Homer Smith, of H. K, Mulford & Co., 
George C. Pratt, of the National Brug Co., 
J. C. Roberts, ofSharpe & Dohme. 

Committee on Legislation. 

Senator Sterling. If the committee has no objections, I will 
submit for the record a telegram from H. L. Birchard, secretary of 
the Y. M. C. A. at Calumet, Mich. 

(The telegram referred to is here printed Ia full as follows:) 

Senator Sterling, Calumet, Mich., July 9, 1919. 

Capitol Building, Washington, D. C: 

The statement to your committee that workmen here are in open revolt because of 
no beer is absolutely not true. Liquor interest not able to stage demonstration- 
Even believe statement regarding Bolshevism equally untrue. 

H. L. Birchard, Secretary Y. M. C. A, 

Senator Sterling. I also submit a telegram from G. S. Goodale, 
of Houghton, Mich., in regard to the statement made by, Mr. Gompers 
before this comfnittee. * 

(The telegram referred to is here printed in full as follows:) 

Senator Sterling, Houghton, Mich., July 8, 1919. 

Chairman Senate Judiciary Committee, 

Capitol Building, Washington, D. C: 

' Statement Samuel Gt)mpers effect miners this district in open revolt against present 
status prohibition is hereby denied. If this statement by Gompers is indicative of 
basis for the rest of his assertions he should be required to produce evidence to back 
his attitude before your committee. My experience as an employer of labor including 
miners, fails to show any but general satisfaction and desire to continue present con- 
ditions in the copper country. ^ g q^odale. 

Senator Sterling. I also submit a telegram received from the 
Cadillac Motor Co., and a telegram from John Trix, both from 
Detroit, Mich. 

(The telejgrams last referred to are here printed in full, as follows:) 

Senator Thomas Sterling, Detroit, Mich., July 8, 1919. 

Washington, D. C: 

The statement "prohibition is the cause of Bolshevism in Detroit" is not true. 
Good citizenship and good workmanship are not in any way related to the liquor 
business. The absence of the saloon in Detroit has given many a good workman who 
was a slave to whisky a chance to be himself a^ain. There are no vacant stores in 
Detroit and everybody who wants to work has a job. 

Cadillac Motor Car Co., 
Division General Motors Corporation, 

C. M. Carson, Industrial Manager, 

Senator Thomas Sterling, Detroit, Mich., July 8, 1919. 

Care Senate, Washington, D. C: 
Prohibition greatly benefits Detroit labor. Has surely not promoted Bolshevism. 

» John Trix. 

The Chaibman. We will now adjourn until Saturday. 
(Thereupon at 12.30 o'clock p. m. the subcommittee adjourned 
to meet at 10.30 o'clock a. m. Saturday, July 12, 1919.) 
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SATUBDAY, JULY 12, 1919. 

United States Senate, 
subcjommittee on the judioiary, 

W ashing ton^^D, C. 

The subcommittee met, pursuant to adjournment, at 10.30 o'clock 
a. m., in the committee room, Capitol, Senator Thomas Sterling 
presiding. 

Present: Senators Sterling (chairman), Norris, Walsh, and King. 

Senator, Sterling. The committee will be in order. Mr. Unter- 
myer, of New York, requested some days ago to be present and be 
heard on some of the features of the pending bill. Mr. Untermj^er 
is with us, and he may proceed whenever he is ready. 

STATEMENT OF ME. SAMUEL UNTEEMYER. 

Mr. Untermyer. Mr. Whiteside, of New York, is associat€id with 
me. Senator Sterling, in this matter. I have no formal argument 
formulated. I believe this is the first time in the course of this legis- 
lation that the brewers have had an opportunity to be heard in con- 
nection with this bill. 

Senator Norris. They have had ample opportunity to be heard, 
but perhaps not on ihis particular bill. They were heard at great 
length before any war prohibition was enacted. 

Mr. Untermyer. Yes; I am speaking of their being heard upon 
this bill. 

As I read the proceedings in connection with this bill, quite an 
amount of proof was intr^uced hei'e for the purpose of showing 
what amount of alcoholic contents in beer constituted an intoxicant, 
or intoxicating liquor, and on that subject I do not think they have 
ever been heard. 

Senator Sterling. If I may say, Mr. Untermyer, there has been 
no request, I think, until your request, on the part of the brewers, 
distinctly. 

Mr. Untermyer. I do not say this, Mr. Chairman, by way of criti- 
cism. I only say it by way of preliminary statement to unfolding 
their side of the case in as brief a way as I possibly can ; because I 
realize, as every man must, that the country has gone dry. The 
prohibition amendment is here, and the question is as to its construc- 
tion, and what this war-time prohibition bill means in the form in 
which it is now presented. 

Personally, I look with unfeigned satisfaction upon the elimina- 
tion of the saloon. I know that it has been the nursery of crime and 
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political corruption and the cause of more misery in the world than 
any one thing of which I can conceive. In that connection I am 
going to suggest to you a little later on that perhaps you could 
make a very much more effective bill if you would avoid the appear- 
ance of what seems to me class legislation and eliminate the saloon by 
providing that no liquor containing any alcoholic contents, no mat- 
ter how small, can be sold xrpon the premises. 

Senator Norris. Do you think we would have authority to do that, 
under the constitution, assuming that the liquor we prohibited was 
not intoxicating? 

Mr. Untermyer. I do not think you would have that authority in 
the bill for the enforcement of the constitutional amendment; but 
if, as you assume in this bill, you have the power to do what you are 
now undertaking to do in connection with war-time prohibition, you 
certainly would have that authority, too. You are m my judgment 
assuming considerable authority on the theory that the war is still 
on and that it is necessary to prohibit the use of intoxicatng liquors 
in connection with the war. If you have any such power, which I 
will discuss hereafter, and which I do not think you have, you would 
have the power suggested by me, and if wou were to put the saloon 
out of business now, it is not likely that it would go into business 
again after the constitutional amendment goes into effect. 

I want to say this as to my connection with this subject: About 
31 years ago, when there was little thought of prohibition in this 
country, I was instrumental as a lawyer in securmg British capital 
to be put into breweries in the United States. British people or- 
ganized British companies and invested about $40,000,000 in Ameri- 
can breweries. The industries are British, and they still own that 
property and still have that investment. They also have other in- 
vestments. 

Senator Overman. How much do you say was invested in brewer- 
ies? 

Mr. Untermyer. About $40,000,000 in breweries. They bought 
a number of other industries at that time, organized British com- 
panies and sold the securities of these companies to the British pub- 
lic. They bought the Pillsbury & Washburn Flour Mills and the 
Otis Steel Works, among other purchases that they made. 

Senator Norris. Do they still own the flour mills and the steel 
works ? 

Mr. Untermyer. Yes; I think they still own the control of the 
flour mills, but am not certain. They may have resold the Otis 
works. They own quite a number of other businesses of the same 
kind. In a number of those cases, representing many million dol- 
lars, I acted for them at that time as their counsel and at their re- 
quest I have been representing their interests in this country ever 
since, and am on boards of directors of some of these British com- 
panies, not having been able to get off as I had endeavored to do for 
a great many years. I have felt and feel in a way committed to 
those interests, and so I am here to plead for certain changes in this 
law on behalf of those interests as well as of the American brewers 
whom I represent. 

Senator Sterling. Will you not state a little more specifically 
where these British interests are located — the different businesses? 
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Mr. Untermyer. Yes. They are located in the city of New York, 
in the city of Boston ; there are others in St. Louis, Pittsburgh, Chi- 
cago, San Francisco, I think. I do not represent the San Francisco 
industries. There are others that I do not represent. 

Senator Overman. What other great industries in this country do 
they own and control outside of the breweries and the steel corpor- 
ation and the flour mills you have spoken of? 

Mr. Untermyer. They have many large interests in other great 
industries. Of course, as you know, they have extensive interests 
in the railroads. They have always been enormous investors in 
American railroads, and I have represented many of their railroad 
interests in this country. 

Senator Norris. Could you give us in a general way, in round 
numbers, the total amount of the British investments in all indus- 
tries of all kinds in this country? 

Mr. Untermyer. No; that would be quite impossible. It is a 
constantly changing factor. It was many billions of dollars before 
the war; but, as you know, they sold many of their railroad securi- 
ties that were marketable in order to get money at the time of the 
war, and many of those securities were required to be surrendered 
by their owners to the British Government at the time when Great 
Britain made its first loan in this country. A part of the loan was 
secured by American railroad securities that are now held here 
pledged for the payment of those Britisji bonds. 

Senator King. The fact is, is it not, that for many years the 
Americans, if they had some business project which they could not 
finance at home, would go overseas and place it before the British 
financiers or French or Butch or Belgian financiers, and European 
countries furnished to the United States hundY'eds of millions of 
dollars in the financing of American enterprises? 

Mr. Untermyer. Oh, yes; I should say almost thousands of mil- 
lions of dollars. But I think there was very little furnished, com- 
paratively, from Germany ; the bulk of it came from Great Britain, 
because the British people have always had a genius for spreading 
their investments all over the world, being a small island coimtry, 
and having little opportunity there, comparatively, for investment 
of their great wealth. 

Senator Walsh. Let me suggest, Mr. Chairman, that we be as 
little discursive as possible. Tnis is merely a little introduction by 
Mr. Untermyer to tell why he is here and m what capacity. 

Mr. Untermyer. ^ut for the British interests this country could 
not have been built up as it has been, because they have furnished a 
large part of the money for the railroad building of this country. 

Besides that, I am here also to represent the interests of other 
brewers, and the brewing industry in this country, as you probably 
know, represents an investment of about $1,000,000,000. 

Senator Norris. In giving the cities and towns where these indus- 
tries are located you did not mention Milwaukee. 

Mr, Untermyer. Yes; there is an interest in Milwaukee. 

Senator Norris. Are they interested in the Pabst Brewing Co. ? 

Mr* Untermyer. No, sir. 

Senator Norris. Are they . interested in the big property in St. 
Louis? 



226 PROHIBITING INTOXICATING BEVERAGES. 

> 

Mr. Untermter. The Annheuser Busch ? 

Senator Norris. Yes ; the Annheuser Busch ? 

Mr. Untermyer. No; but they are interested in a collection of 
St. Louis breweries, not including the Annheuser Busch. I think 
the Schlitz breweries sold their properties there. I am not sure. 

Senator Sterling. Would you, as preliminary to this, give first 
the names of the British companies, and then all the other interests 
which you represent? 

Mr. Untermyer. I may say that specifically I am general counsel 
and a director in the Clausen and Flanagan brewery in New York, 
in the New England brei^eries, which own three breweries in New 
England. 

Senator Sterling. Are they British? 

Mr. Untermyer. They are all British, and all the capital is owned 
by residents and citizens of Great Britain. I am also identified with 
a number of other breweries. I do not believe it will be practicable 
to go into all these details. 

In addition to that I am here to speak in a general way on behalf 
of the general brewing interest, which, as I say, has a total invest- 
ment of about $1,000,000,000 in the brewing industry, that was put 
in under the protection of the laws of our land and that has been 
paying enormous revenue to the Government by way of taxes, and 
has been considered by the Federal Government a highly legitimate 
industry. 

But I am not here to talk just for the purpose of talking. I know 
perfectly well that we have this constitutional amendment and that 
we have a war prohibition statute upoi;i the books, and I want to 
confine my observations to this amendment and to this bill — to the 
two titles of the bill. Title I and Title II. It seems to me, Mr. Chair- 
man, if I may be pardoned for saying so, and I say it with great 
respect. Title I of the war prohibition bill is insincere, and while 
many of you will not agree with me, it does not seem to me that it is 
quite worthy of the dignity of the Congress of the United States. 

Senator Sterling. By " Title I " you refer to Title I of the Senate 
bill 2081 ? 

Mr. Untermyer. No. I refer to the House bill, the Volstead bill, 
which I was told is about the same as the Senate bill, is it not? Title 
I relates to war-time prohibition ? 

Senator Sterling. Title I in the House bill does. Title I in the 
Senate bill, which we are taking as the basis of our work here, is not 
the same. 

Mr. Untermyer. We have not been able to get a copy of that bill. 
We have never seen the Senate bill. We were told that the bills 
varied in very slight respects. 

Senator Norris. Let me sug^st that instead of referring to Title I 
and the different titles, you refer to the war prohibition and the con- 
stitutional amendment, and then what you say will apply to either 
bill. 

Mr. Untermyer. I see. But am. I right, that there is very little 
difference between the bills? 

Senator Sterling. Title I of the bill we are considering embraces 
in it war-time prohibition and prohibition under the constitutional 
amendment. Title II refers to alcohol in the industries. 
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Mr. Untermter. So that it is different from the Volstead bill in 
that it is divided into two titles instead of three? 

Senator Sterling. Yes. 

Mr. Untermter. I thank you for the suggestion, and in what I 
have to say I will refer to war-time prohibition and to legislation 
under the constitutional amendment. 

Senator Sterling. I think that will be understood, 

Mr. Untermter. It seems to me, as I have said, that the legisla- 
tion, in so far as it concerns so-called war-time prohibition, is fairly 
open to the criticism of being insincere. I think also that the legis- 
lation is vicious in that it is class legislation, so far as the war-time 
bill is concerned. It does not prohibit the man with plenty of money 
from stocking up his cellars with strong spirituous drink for years 
to come, but it does prohibit the poor man from getting a drink that 
is regarded, or that has heretofore been regarded, as a food, and to 
which he has been accustomed. I have felt, since this proposed legis- 
lation was introduced, that this vice could be eliminated by provid- 
ing* — and if you have the power to do what you are doing, you cer- 
tainly have the power to provide — ^that no liquor having any malt 
contents whatever, even less than one-half of 1 per cent, can be sold 
upon the premises. 

Senator Walsh. Now, wait a minute, Mr. Untermyer, before you 
proceed further. What is there in this bill that permits a man to 
stock up his cellar? 

Mr. Untermter. In the first place, there is no right of search or 
seizure of private dwellings under this bill. 

Senator Walsh. That is, you insist upon search and seizure? 

Mr. Untermter. I believe that if this legislation be enacted it is 
but just that there should be the right of search and seizure. It is 
necessary that there should be if the bill is to be enforced. It should 
not take a form that will arouse — ^justly arouse — class antagonisms. 

Senator Walsh. But suppose that we have a search-and-seizure 
clause? 

Mr. Untermter. If you have a search and seizure clause that ap- 
plies to all classes, it seems to me you ought also to have a provision 
that would prevent the sale on the premises of any liquor with any 
alcoholic contents, whether one-half of 1 per cent or less. Then the 
poor man would be able to buy beer that is not intoxicating for use 
m his own home as the rich man is able to stock his cellar with in- 
toxicants. That is not much, but it is the least you can do. 

Senator Walsh. I would like to get jrour ideas about one thing at 
a time. You insist upon search and seizure? 

Mr. Untermter. I am not insisting upon anything. I am en- 
deavoring to argue what it seems to me is a glaring inequity in the 
bill. ' 

Senator Walsh. Yes ; one inequity in the bill is that there is no 
search and seizure clause in it? 

Mr. Untermter. Yes; I think so. 

Senator Walsh. There is a search and seizure clause in the bill 
we are considering, although it is not in the House bill. 

But suppose we had a search and seizure clause, how would that 
affect the matter of which you speak? No one has any opportunity 
now, since the 1st of July, to stock up. He can not buy a pint for 



228 PROHIBITING INTOXICATING BEVERAGES. 

the purpose of stocking up. And that is not because of the bill that 
we have under consideration, but because of the act that took effect 
thg. 1st of July. 

Mr. Untermter. Yes. 

Senator Walsh. But if we put a search and seizure clause in here 
we* could not seize liquors that a man had acquired prior to the 1st 
day of July, and which he intended not to sell but to use, because the 
act does not prohibit the use, but expressly prohibits the sale, and all 
that we could search and seize would be liquor that was held for sale 
in violation of the law. 

Mr. Untermter. I do not know why, if you can prohibit the sale, 
you can not prohibit the possession for any purpose — for use or sale. 
That is one branch of the discussion. I do not want the two branches 
of the discussion entirely separated until they are driven apart. 
I say, as a citizen and not as a partisan or a lawyer, not as counsel 
for these companies, that a bill which would prohibit one class in the 
community from getting harmless nonintoxicating malt liquors and 
would permit another class in the community that had stocked up 
and had money to buy them and hold them for years, to have 
them 

Senator Walsh. If you could point out any way of providing for 
that, the committee would be glad to correct the bill. 

Mr. XTntermyer. It seems to me that the search and seizure clause 
does accomplish that purpose. Now, I say in connection with that 
it would be only just, if the saloon can be eliminated, that you per- 
mit these mild beverages to be sold, not on the premises, but to be 
used by the people who have been accustomed to use them as a part 
of their food, provided you can be satisfied — and I think we can 
satisfy you — ^that they are not intoxicating, and have no element of 
intoxication in them; that they are healthful and harmless. 

Senator Sterling. Will you specify there and say what mild 
beverages you mean? 

Mr. Untermyer. What I had to suggest was that, assuming you 
have the power which you claim at this time, after the war is over 
and when you are about to resume trade relations with Germany — 
assuming you have the power at this time, under the guise of a 
war-time act — ^to pass this legislation at all, then you certainly have 
the right to say that no liquor containing any alcohol, even less 
than one-half of 1 per cent, shall be sold upon the premises. 

Senator Ejcng. You are speaking now of war-time prohibition, and 
you are not discussing the constitutional amendment ? 
. Mr. Unte»myer. I am not discussing the constitutional feature, 
p.t the moment. Unless you do that, you will not obliterate the 
saloon prior to January 16, 1920, whether you make it one-half , 
of 1 per cent, or 2 per cent, or 3 per cent. That is my individual 
opinion. 

In connection with that suggestion I say that if these mild 
beverages are not to be sold on the premises you have done away 
with the greatest evil incident to the liquor traffic, if you permit a 
beer that we can show to be nonintoxicating to be sold to be con- 
sumed in a man's home, until the constitutional amendment goes into 
effect. If you do not do that, what is the situation? I understand 
it has been argued to you — ^that when the constitutional amendment 
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was before Coi^^ress it was generally understood that these^ plants 
were to have one year in which to wind up and liquidate their busi- 
ness. I have here extracts from debates and discussions in Con- 
gress. I gather there was something very near to a promise or un- 
derstanding to that effect. Now you propose to step in and stop 
that. In other words, you want to get rid of the saloons in advance 
of the constitutional amendment. 

If you have a riffht to do so I am not urging an objection, because 
this beverage which I am certain we can prove to be nonintoxicating 
can be sold in bottles in the homes — to use in the homes — and with- 
out seriously impairing the business until we come to the question of 
the constitutional amendment. My suggestion is, therefore, that 

^ou insert a provision that no liquor containing any amount of alco- 
ol can be sold upon the premises, and I repeat that unless you do 
that you may get rid of the saloon on paper, but in the States that 
have not passed, and in the many more that have passed and are not 
enforcing, prohibition, you will have this traffic going on all the 
same. 1 think that is a more effective and a more practical thing 
to do, and I think it is much nearer keeping faith with the States that 
voted for this amendment to take effect January, 1920, and not to 
take effect now. 

It is pretty hard for anybody, to my mind, from the discussion I 
have heard, to justify at this time the passing of a law under the 
^ise of war-time prohibition. It may nave been possible to justify 
it when the bill was passed in November, 1918, because then every- 
thing was in the air ; although the armistice had been signed, there 
was nothing like a fair assurance that it might not be broken and 
that war might not again break outj but surely by the time this bill 
is ready to go to ihe President for signature, from the present situa- 
tion it would seem to be a very poor precedent for Congress to set, 
if I may be pardoned for saying so, and I sajr it with all due respect, 
because I realize the motive behind this legislation, and to a large 
extent I sympathize with it. 

Senator Walsh. Let me remind you, again, that we are not enact- 
ing the present law. As you say, the manufacture and sale of these 
liquors lor beverage purposes was prohibited by a law' enacted a long 
time ago. This is merely a bill for the enforcement of that law. 

Now, if it was a new matter and we had never heard of the thing 
before, and we were now going to enact a war prohibition measure, 
jour argument would have much force to it. 

Mr. Untermyer. I think I can satisfy you, Senator Walsh, as a 
^reat lawyer, that there is a defect in that argument, and that there 
is a defect that you will not be able to answer. The bill that was 
enacted in November, 1918, has been construed by the Circuit Court 
of Appeals of the United States as applying only to intoxicating 
beers, not to beer generally. Now, you are proposing to supplement 
that act — ^not a mere enforcement statute at all. because the statute is 
perfectly plain under the construction of the Circuit Court of Ap- 
peals that it applies to intoxicating beer, and not to beer generally — 
now you propose to say, arbitrarily, as a war-time measure, that one- 
half of 1 per cent beer is intoxicating, when I can demonstrate to 
you — I am sure I can — ^that 2| per cent beer is not intoxicating, and 
one-half of 1 per cent of alcohol in beer is practically a negligible 
nuantity, less than you get in your food, le^ than the amount that 
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preserves the heat of the body; far less. So that under the guise 
of the law that has been heretofore passed you are proposing aot 
merely to pass an administrative measure for the execution of the 
previous law, but to strengthen and supplement it and make it vastly 
more rigorous than the courts have said it is. 

Senator Walsh. But let me remind you also, Mr. Untermyer, that 
the prohibition amendment has substantially the same language. 

Mr. Untermyer. We are coming to that a little later. 

Senator Walsh. So that if your argument applies to the prohibi- 
tion act it will apply also the constitutional amendment. 

Mr. Untermyer. If you do not mind, we will discuss that by itself. 
We are discussing now the justness and fairness and wisdom of Con- 
gress, in the light of the respect that the people should have for its 
enactments, to pass a law now that is not merely intended for the 
execution of the previous law, but a law that is really a new prohibi- 
tion enactment under the guise of a war-time measure. 

iSenator King. Then, as I understand you, your position is that 
the act of November, 1918, which has been recently construed by the 
Circuit Court of Appeals, provides that the beverage which is pro- 
• hibited to be sold by that act must, in fact, be intoxicating? 

Mr. Untermyer. Yes ; and that is a question of fact. 

Senator King. And that no legislative fiat may say that a liquor is 
intoxicating when, as a matter of fact, it is not. 

Mr. Untermyer. The court did not go quite that length. All that 
the court said was that it construed the language of the act as apply- 
ing only to beer that was intoxicating ; that as the act stood, that was 
a question of fact. 

Senator King. And you contend that we may not now, for the pur- 
pose of carrying out that act, supplement the legislation by adding 
to it? 

Mr. Untermyer. Yes ; that is my contention ; tiiat it is not a fair 
thing to do ; that it is a thing that I think breeds contempt for the 
law. 

Senator King. I think you are right. 

Mr. Untermyer. The advantage to be gained between now and 
next January, if the prohibition amendment has the force which you 
gentlemen claim for it, is a very trifling one as compared with the 
precedent you are setting. 

The purpose of the prohibition act was to conserve man j)ower and 
to conserve food products. It was followed by a proclamation of the 
President — a proclamation by the Food Administration or by the 
President acting under the advice of the Food Administration — for 
the purpose of conserving cereals. Do you know what the effect was t 
The effect of it was that the Food Administration cut down the per- 
mitted output of the breweries b;^ one-half, and that while that re- 
duction in output doubled the price of beer to the laboring man in 
this country, who used it for a lood, the cereals thus saved were sold 
to Great Britain- — ^to the breweries of Great Britain — ^to be made into 
beer for the use of the British workingman. 

So that, whilst we doubled the price to the consumers of beer in 
this country for the purpose of conserving cereals, we sold the cereals 
to the British breweries that had no such limitations and that made 
them up into beers to b^ drunk by the British workingman. In that 
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sense it was a penalty imposed upon the masses of the American peo- 
ple for the benefit of the British laboring classes whose beer was 
made so much cheaper to them ; and presumably they therefore con- 
sumed so much more of it. I do not know. Perhaps it is not quite 
proper for me to discuss these things that are past and gone. I only 
put this in parenthetically to show how unwise legislation may at 
times be and what its effects may be. However that may be, you have 
now a declaration from the President to Congress, in which he ex- 
presses regret that he has not the power to repeal the war prohibition 
actj but he advises Congress that there is no longer need for such 
legislation, and that beer and light wines might well be permitted 
without affecting either man power or mobilization, or any of the 
other matters that were in mind at the time the war prohibition act 
was passed. After all, the President is the Commander in Chief of 
the Army and Navy. And with that before you, with all that has 
transpired recently, the signing of the peace treaty which is now 
before the Senate for confirmation, its ratification by Germany, the 
reopening of trade relations with Grermany, that Congress snould 
solemnly pass a bill for the further enforcement, if you please, and 
for the extension of war-time prohibition is certainly an anomalous 
and I say an imjustifiable thing. 

Senator Norris. You say that the President has the power to 
reoeal? . 

Mr. Untermter. No ; I say he has said that he has not the power, 
but he has advised Congress to repeal the act as to beer and light 
wines. 

Senator Norris. I did not understand vou. 

Mr. Untermyer. No ; I said he advised Congress that he had not 
the power. He implied that if he had the power he would repeal it 
as to light wines and beer. And therefore, without discussing any 
question of constitutionality with respect to war-time prohibition, I 
respectfully submit to the committee that it is not worthy of Con- 
gress to put a label of that kind upon this bill, or to further extend 
the bill under any such pretext. 

Senator Stermng. Let us consider the language of the war pro- 
hibition act, a part of which I quote, as follows : 

No grains, cereals, fruit, or other food product shall be used in the manufac- 
ture or production of beer, wine, or other intoxicating malt or vinous liquor for 
beverage purposes. 

And elsewhere that expression is used in the act, "intoxicating 
malt or vinous liquor for beverage purposes." Suppose that out of 
that language a good deal of uncertainty and confusion grows as to 
what is an intoxicating liquor? You know there is such confusion 
now from the cases that have been in the courts. Would it not be the 
expedient thing, the wise thing, in order that further confusion and 
uncertainty might be avoided in the administration of the law, for 
Congress to define what constitutes an intoxicating liquor by fixing 
the per cent of alcohol ? 

Mr. Untermyer. Of course, you are assuming that Congress has 
that power. I deny that, but am not discussing it at the moment. 
But my answer would be that that might or might not be true under 
ordinary conditions. But even then Congress should do it in an 
orderly way. It should get some information on the subject. It 
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should find out by investigation and inquiry what is an intoxicating 
liquor, or it should frankly throw all law to the winds, defy law, and 
say that, although the war is over, it will amend and extend this bill 
by striking out the word " intoxicating " now, at this stage, and make 
it apply to all beer, or to all beer of one-half of 1 per cent, because 
the pretense that beer of one-half of 1 per cent alcohol is an intoxi- 
v^ I eating liquor is entitled to no respect and has no support from any- 
thing before this committee or before Congress. •There is not an 
iota in anything I have seen in your record to sustain it. No respect- 
able authority could be brought to support any such contention. I 
think I can name about a hundred things that you eat and drink that 
contain as much as one-half of 1 per cent of alcohol and that are not 
considered intoxicating. 

Senator Sterling. Do you contend that beer containing 2f per 
cent of alcohol will not intoxicate? 

Mr. Untermyer. Yes; I not only contend it, but if you will give 
me the opportunity I am going to present to you a case that may sur- 
prise you. It is impossible that beer of 2J per cent can be intoxicat- 
ing. Mind you, 2f per cent is not the kind of beer that has been sold 
heretofore in the market. The beer that has been sold heretofore in 
the market has always contained more alcohol than 2f per cent. 

Senator Norris. How much more? 

Mr. Untermyer. It is about 4 per cent; and some of the beers, I 
think, as high as 6 per cent. 

Senator Norris. Will you tell us how much alcohol beer must con- 
tain in order to be intoxicating? 

Mr. Untermyer. We have here the affidavits that were used in the 
New York court, of 14 eminent specialists and physicians. 

Senator Walsh. That is, in the New York case? 

Mr. Untermyer. Yes. 

Senator Walsh. Those are all in the record ? 

Mr. Unter3iyer. No ; I think only those of the Anti-Saloon League 
are in your record. Ours have never been presented before any 
branch of Congress. 

Senator Walsh. It was asked that they be put in the record. 

Mr. Untermyer. I understand from Mr. Whiteside, my associate, 
that they have never been in your record. 
• Sejiator Walsh. I thought they were in the record. 

The Clerk of the Committee. Those for one side only are in the 
record. 

Senator Walsh. Has the other side affidavits in the record? 

Mr. Untermyer. Yes, sir. 

Mr. Wheeler. That was left here with the committee, on the table. 

Mr. Untermyer. I have not seen any reference to them in the 
record ; but I have read the record very superficially. 

Senator Walsh. Senator King, did you not present them ? 

Senator King. No; I referred to that record when Mr. Gompers 
tvas testifying, and called attention to the argument of Mr. Root, and 
the expert and scientific testimony that he submitted at that time in 
that case, but it was not before us. 

Mr. Untermyer. There is also further evidence, that I have here, 
of two more men who have analyzed the affidavits of the Anti-Saloon 
League and replied to them. 
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All of them would seem to indicate that before you determine what 
is intoxicating, either for the purpose of the amendment or for this 
bill — if you insist upon proceeding with it, which I hope will not be 
done — as to war-time prohibition, an inquiry should be made as to 
what does constitute intoxicating liquors. It is an inquiry that you 
can either make upon these amdavits or you can make it by the 
taking of testimony. Perhaps it would be more desirable to take 
some testimony on that subject so that you may satisfy yourselves. 

I am going m a little while, if you have the time, to show you why 
it is impossible that beer containing 2| per cent of alcoholic con- 
tent can be intoxicating. The stomach contains only 3 pints. Two 
and a half pints is the capacity of the average stomach and 3 pints 
is the extreme quantity. It requires 1 gallon, within a limited time, 
of beer containing 2| per cent of alcoholic content to have any effect 
whatever in the way of intoxication. 

Senator Sterling. Does it depend sometimes upon the person 
taking it? 

Mr. Untermyer. Of course it does ; but in our tests you will see 
that we have covered that. We have made tests covering the cases 
of total abstainers, people who have been accustomed to drinking 
lightly, and people accustomed to* drinking heavily ; have had them 
under observation for days. We have lay testimony from labor 
organizations, as well as these 14 physicians and specialists, on the 
subject, and I think the subject has been gone into fairly from every 
angle, and it is proved that it is impossible to get any indication of 
intoxication from this character of beer. 

. Senator Norris. These affidavits that you speak of are affidavits of 
specialists — chemists ? 

Mr. Untermyer. Yes, sir ; chemists, physicians, and others. 

Senator Norris. How many of them had you? 

Mr. Untermyer. I think 14, altogether, from experts. 

Senator Norris. Well, they will be your 14 points, I suppose ? 

Mr. Untermyer. I hope they will be as good as the 14 points and 
be so regarded. 
. Senator Norris. They have got to be pretty convincing if they are. 

Mr. Untermyer. I am very much wedded to the 14 points. 

Senator Norris. So am I. 

Mr. Untermyer. And I am very much wedded to the covenant. 

By conducting such an investigation Congress would doubtless 
strengthen its position in the litigation that may follow the enactment 
of the amendment. It was that kind of investigation that was shown 
to have been had when the 80-cent gas case came up in the United 
States Supreme Court. The fact that the committee of the legislature 
of the State of New York, of which ex-Justice Hughes was counsel, 
had gone exhaustively into an inquiry as a basis for the legislation 
fixing the price of gas and had not arbitrarily out of its own con- 
sciousness said that 80-cent gas is not cpnfiscatory, was a very per- 
suasive argument for the Supreme Court, and that fact was greatly 
dwelt upon in affirming the constitutionality of that law. And so 
if your committee would enter upon an inquiry as to what is in- 
toxicating and would then formulate your legislation under the con- 
stitutional amendment in conformity with the results of the inquiry, 
instead of doing as you are proposing to do, acting apparently with- 



234 PROHIBITING INTOXICATING BEVERAGES. 

out any sort of basis whatever except after hearing some ex parte 
affidavits from one side, without the other side being heard at all, 
I think you will have greater support in endeavoring to support that 
amendment. 

But I will say this, that, in my humble judgment, if you undertake 
to base the case of the constitutional amendment prohibiting the use 
of liquor upon an alcoholic content of one-half of 1 per cent, you 
will imperil that amendment. I think you will defeat it. I have 
heard a lot here about the Purity Extract case. That has nothing 
whatever to do with the subject. The Mississippi Constitution pro- 
hibited all malt liquors. 

Senator Norris. That is the Poinsetta case? 

Mr. Unt?:rmyer. Poinsetta was a malt liquor, although it contained 
no alcbhol. There are plenty of liquors that contain no alcohol. A 
malt liquor does not necessarily contain alcohol. It depends upon 
the way it is manufactured. If we were disposed to hold our peace 
and let Congress legislate to defeat the amendment, that would be one 
wa-'^ of preserving our rights. But it is not the way I want to treat 
it. I want to treat it with the utmost candor before the lesrislation is 
passed, so that if Congress passes a futile law it does so with its eyes 
open and is not ensnared into anything in the nature of a trap. In 
my opinion it is pretty close in this proposed legislation, under the 
constitutional amendment, to getting you into a trap, because you will 
not find, I will venture to say, a scientist who will go upon the wit- 
ness stand and stand cross-exammation on the proposition that there 
is anything intoxicating in one-half of 1 per cent of alcoholic contents. 
There is less alcohol in 2f per cent beer than you would get into the 
system from a hearty meal from an ordinary diet without having any 
liquid beverage at all, just frdm the fermentation of the food in the 
intestines. If it were not for the fact that such a bill has already 
been recommended by a committee of the House, I should say that 
the bill is preposterous, so far as concerns the constitutional amend- 
ment. So far as concerns war-time prohibition, if we still were in 
war, perhaps you could do as you pleased to conserve food and food 
products. You would not have any limitation. You could stop the 
use of ice cream or soda water or anything else you pleased in order 
to conserve the energies and resources of the country. That part of 
the bill is not on the same footing from the legal point of view as 
the other features of the bill. They stand on an entirely different 
footing, to my mind. 

I ought to say, though, in justice to the gentlemen who are con- 
nected with this litigation in New York and with whom I am in a 
sense identified and associated, although I have taken no part in the 
litigation and am not authorized to speak for them, that they do 
not take that view of the war-time prohibition bill. But my per- 
sonal view is that if we were in war, if you had at the time the 
original bill was passed passed a law prohibiting the manufacture 
or sale of any beverage containing malt, or soda or ginger ale, or 
anything else, you had. the power while we were at war to do that 
for the purpose of the war. Your powers were then unlimited, to 
my mind. But that situation does not apply to the amendment. 

Mr. Whiteside reminds me that the amdavits show that there is 
as much alcohol generated in the system from the ordinary diet of 
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a single day as is contained in 3 pints of beer of 2 J per cent. Alcohol 
is not a foreign element in the system, you know. 

Senator Norris. I want to ask you whether in your researches in 
the decisions of the courts you have found whether it has been judi- 
cially determined just how much and what per cent of alcohol will 
make a liquid an intoxicating liquor ? 

Mr. Untermyer. No; I think not. I believe it has always been 
regarded as a question of fact, and many of these pt'ohibition amend- 
ments in the States, you know, are not confined to intoxicating 
> liquors. They are directed sometimes against malt liquors. Some 
are truly against intoxicating liquors. 

Senator Norris. In those cases, have you found anywhere the ques- 
tion was involved — as it is very often in the case of a man selling 
liquor without a license — as to just how much alcohol the court 
found judicially that it would require to make a liquor intoxicating? 

Mr. Untermyer. Mr. Whiteside is more familiar with that phase 
of the subject than I am, because I have not made the investigation. 
Perhaps he will answer your question. 

Mr. Whiteside. In the hop-beer case which came up in Connecti- 
cut many years ago, under a statute under which the Government 
had to show that the liquor sold was intoxicating^ the jury found 
that hop beer containing upward of 4 per cent was not intoxicating 
in fact. 

Senator Norris. That is the finding of the jury. It does not meet 
my point. I may say that personally I have prosecuted men for 
selling hop beer and sent them to jail. If that statement is right, I 
have no apology to make. I would not pay any attention to what a 
jury would find. 

Mr. Untermyer. Yet it is in the last analysis a question of fact. 
It has been treated as a question of fact and should be treated as a 
question of fact. When you come to legislate upon the amendment 
you can not legislate upon a question of fact unless it will stand 
the test judicially to show that your limitation upon the amount 
of alcohol content has some reasonable relation to what is intoxi- 
cating. 

Senator Walsh. I feel like remarking. Senator Norris, that I have 
been disappointed as often in the findings of courts as I have been in 
the findings of juries. 

Senator Norris. The juries are often moved by other considera- 
tions, and I would like to know whether any court, particularly a 
court of last resort anywhere, has ever passed upon the question and 
determined how much alcohol is necessary to make a liquid intoxi- 
cating. 

Senator Walsh. The trouble about that. Senator Norris, is that the 
appellate court rarely reverses unless the finding is entirely unjusti- 
fied or at least wholly contrary to the weight of evidence. 

Mr. Untermyer. Here we have a jurisdiction where the United 
States Circuit Court of Appeals for the Southern District of New 
York construed the law as only applying to intoxicating beer. The 
court said that was a question of fact, and you can not destroy its 
being a question of fact, in my opinion, bv arbitrarily saying that a 
thing is intoxicating when it can be overwhelmingly proven that it is 
not. 
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Senator Norms. I am interested in the question, Mr. Untermyer, 
more deeply for this reason. If we pass a law defining intoxicating 
liquor by saying how much alcoholic contents will constitute intoid- 
cating liquor, and that decision is right, then if' it should be deter- 
mined in the courts that we have put too small an amount of alcohol 
in it, they would hold our law unconstitutional under that amend- 
ment. 

Mr. Untermyer. At some future time Congress could nullify the 
constitutional amendment by enacting that 10 per cent or 20 per cent 
alcoholic content was necessary under the amendment. 

Senator Norris. Yes ; but ii we define it, then at least under your 
argument we are bound, and we run the risk of nullifying our own 
law unless we determine it properly according to the facte. 

Mr. Untermyer. That is quite right, and yet it is even doubtful 
whether you have the right to determine it — ^to assume that you have 
that right. I agree with Senator Norris, and it has always been my 
view that you could not do anything that was more perilous to the 
amendment than to attempt to define it, because you may nullify the 
constitutional amendment any time that Confess sees fit to do so. 
Pass a law that 10 per cent is intoxicating? Whj not, if you can say 
that one-half per cent is intoxicating? The latter is much truer than 
the former, because 10 per cent is intoxicating and one-half of 1 per 
cent is not intoxicating. 

Senator Sterling. You would not say, Mr. Untermyer, would you, 
as a matter of law, that Congress did not have the power to define 
intoxicating liquor by specifying the amount of alcohol ? 

Mr. Untermyer. Senator Sterling, I think the question is so 
close that I can not make up my mind on that proposition myself ^ 
although I incline to the view that it has no such arbitrary power. 
Congress has the right in legislating for the enforcement of an 
amendment to the Constitution to make such legislation as is^ nec- 
essary and proper or convenient for carrying it into effect. It can 
not extend the amendment by* legislation, and it can not narrow 
it by legislation. Now, you run that great danger, especially where 
you attempt it without anv kind of inquiry, and do it arbitrarily, 
and you do it in a way that can be shown to be perfectly absurd on 
its face, as this can be shown to be, as appears from these affidavits. 
On the basis of 2f per cent the alcoholic contents are about seven 
times as much as that provided by this bill, and we say that is non- 
intoxicating. If you want to carry out the will of the people — 
and I am sure you do — why not prevent any beverage containing 
alcohol from being sold upon the premises — I think that is a legiti- 
mate exercise of the power under this constitutional amendment — 
and then let the question be determined as a question of fact, which 
it is, as to what is intoxicating? 

Senator Norris. Let me see if I understand you. Do you con- 
tend now that under the amendment to the Constitution we would 
have the right to prohibit the sale of a liquid containing no alcohol, 
on the premises? 

Mr. Untermyer. I think you would have the right to regulate 
the manner of its sale; yes. 

• Senator Norris. Where do you get that ? That amendment refers, 
only to intoxicating liquor. 
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Mr. Untermyer. Yes; but I think for the purpose of carrying 
out the amendment, in order to prevent evasion, and in order to 
make it effective, you would have the right to regulate the manner 
of the sale of anything that contained the elements of an intoxicant. 

Senator Norms. If that is true, then why could we not do the 
same thing without reference to whether it is sold on ther premises 
or not? If in order to regulate something that is intoxicating we 
can prohibit the sale of something that is not intoxicating, then 
\yhat has the sale of it on the premises to do with the legal propo- 
sition? 

Mr. Untermyer. I think I have been misunderstood, or perhaps 
I have not made myself clear. I started by saying that I was in 
grave doubt as to whether Congress could pass any legislation 
whatever on this question of what is intoxicating. But I suggested 
how it might get rid of the saloon. I am not passing upon the 
soundness of that suggestion. I am simply thinking aloud upon 
the subject. You may get rid of the evil that is primarily aimed 
at, get rid of the saloon, by some such legislation as I suggest. But 
my better opinion is, I am inclined to the belief, that Congress can 
only legislate with respect to intoxicating liquors, and that it can 
not determine what is intoxicating j that that is a question of fact in 
every cAse, and it would be a vicious precedent in any event if it 
could be determined one year that ^ of 1 per cent is intoxicating 
when it can be clearly shown that it is not, when in another year 
it could be determined that 10 or 20 per cent is the limit. 

Senator STERiiXNO. We could not under the constitutional amend- 
ment limit our legislation prohibiting the sale to a sale on the 
premises, could we? This is wholesale and sweeping. It prohibits 
the manufacture, sale, or transportation of intoxicating liquors. 
Thev could not be sold for use in the home, could they? 

Mr. Untermyer. Not intoxicating liquors, no, but liquors that are 
shown to be nonintoxicating, having a trifling alcohol content. The 
question I had in mind was as to whether, as an incident to regu- 
lating the manufacture and sale of intoxicating liquors, it would 
not be within the purview of Congress to say that even nonintoxi- 
cants, but containing alcohol, should onlv be sold in a certain way, to 
prevent evasion of the amendment. That 'is the thought I had in 
mind. 

Senator Walsh. That is a subject upon which I should like very 
much to hear you. I do not believe that any member of this committee 
takes the position that we can under the amendment as an independ- 
ent proposition prohibit the sale of any kind of liquor except intoxi- 
cating liquor, but it is argued to us that in order to secure effective 
enforcement of the prohibition amendment and of the war-time 

{)rohiit)tion act we must also prohibit the manufacture and sale of 
iquors, as an incident of those, which are not intoxicating, but the 
sale of which would make it impossible, or very largely impossible, 
to make effective the law ; and your argument, it seems to me, goes 
along the same line. 
Mr. Untermyer. It is not an argument. 
Senator Walsh. I understand ; it is a suggestion. 
Mr. Untermyer. It is suggesting the various possibilities of legaj 
questions that may arise. I do not express any opinion on that. 
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Senator Walsh. I understand. You do not even venture the opin- 
ion that that would be within our powers. 

Mr. Untermyer. No ; I do not. 

Senator Walsh. But you venture the opinion that much of the 
evil of the sale of intoxicating liquors would be obviated and efforts 
to avoid the law would be largely circumvented if we could get 
rid of the saloon. 

Mr. Untermyer. Yes. 

Senator Walsh. And we could do that by prohibiting the sale of 
liquor, even that is not intoxicating, to be drunk upon the premises ? 

Senator Untermyer. If you could do that. 
- Senator Walsh. Exactly. Now, I would like to hear you, if you 
care to argue the question, as to whether we would have the power 
to prevent the sale of liquor upon the premises, where sold to be 
drunk on the premises, which is not in fact intoxicating; and it 
would seem to me to follow inevitably from that conclusion, if it is 
sound, as suggested by Senator Norris, that if we can prevent the 
sale of it to be drunk on the premises we can prevent the sale of 
liquor to be drunk anywhere. 

Mr. Untermyer. I do not care to argue that question, for this 
reason : I made this suggestion because of the wide powers that you 
claim from this bill, and I said, or intended to say, that, assuming 
the existence of such power as you are undertaking to take in this 
bill, you could prevent the evil by forbidding the sale upon the 
premises of all nonintoxicating and alcoholic beverages; then enact 
a sane rule for the home that will not encourage evasion of the 
law and will not be subject to the reproach that it is vicious class 
legislation. 

Senator Walsh. That is the point. Assuming, now, that one-half 
of 1 per cent — and you are absolutely right — ^is not intoxicating; but 
in the opinion of the committee, we will say, it might be found ad- 
visable to prohibit the sale of that because to permit the sale of it 
would be to render to a large extent abortive the rest of the legisla- 
tion ; would we have the constitutional right to do that ? 

Mr. Untermyer. I do not think so. Senator Walsh. But this bill 
which has passed the House assumes that there is such a power. 
My argument was intended to go to the point that there was not. 

Senator Wai^h. For your information, I should say that we re- 
serve that question. 

Mr. Untermyer. This was in the House. The majority report in 
the House takes that ground. 

Senator Walsh. This committee has reserved it. This committee 
would be glad to hear from you on that. 

Senator Norris. If you do not think We have that power, I should 
like to hear you on that. 

Senator itiNO. Before you proceed, let me call your attention to 
the language of the Supreme Court, Mr. Untermyer, to which the 
attention of the committee has been invited as supporting the view 
that by legislative fiat you may declare alcoholic liquors, the contents 
of which are not sufficient to intoxicate, to come within the war-time 
prohibition act, and within the constitutional amendment. Our at- 
tention has been called to several eftses* 

Mr. Untermyer. Yes ; I have read them. 
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Senator Kino. The language of the Supreme Court, for instance, 
in the Purity Extract Co, versus Lynch cases, is as follows : 

When a State, exerting its recognized anthorlty, undertakes to snppreasr what 
It is free to regard as a public eyil, it may adopt such measures having reason- 
able relation to that end as it may deem necessary in order to make its action 
effective. It does not follow that because a transaction separately considered 
is innocuous, It may not be included in a prohibition the sc<^)e of which is re- 
garded as essential in the legislative judgment to accomplsh a purpose within 
the admitted power of the Government. 

And in the case of Crane versus Campbell- 



Mr. Untermyer. May I interrupt to say as to the Purity Extract 
case, that in the jBrst place in the State they l^islate under the police 
power. 

Senator King. I appreciate that. 

Mr. Untermybr. There is a wide distinction. 

Senator Klng. I agree with that distinction. But let me call your 
attention to the case of Crane against Campbell : 

As the State has the power above indicated to prohibit it may adopt such 
measures as are reasonably appropriate or needful to render exercise of that 
power effective. 

It is contended, if I understand the proponents of this legislation 
and the advocates of this legislation, that there is a proper relation 
between a declaration of Congress that one-half of 1 per cent shall be 
regarded as the limit beyond which the alcoholic content may not go — 
there is a proper relation between that legislative fiat — ^and the pur- 
pose of the act, and that Congress ought to declare some limit beyond 
which the manufacturer may not go, because there is a proper rela- 
tion between that declaration and the object in view, the proper 
enforcement of the law. 

Mr. Untermyer. Why not one-fiftieth of 1 per cent, or one one- 
hundredth, or any other absurd restriction? It seems to me that all. 
the decisions are limited distinctly to the proposition that where a 
State is exercising the police power it is on a very different footing 
from a congressional act ; but even where a State legislates upon this 
subject under a constitutional provision, the legislation may not be 
necessary or properly or conveniently adapted to the carrying out of 
the amendment itself, and you have to justify that in the courts. 
The courts do not even then take it for granted. You know 
that in the Purity Extract case the constitutional amendment was 
very broad. That is no authority — ^no precedent at all. The people of 
that State acted as they had the right to act under the sovereign State 
power with respect to the police power. They said they wanted to 

Srohibit all malt liquors. Foinsetta, as I have saidj was a malt liquor. 
Nothing could have been more simple. The plaintiff said, "Why, 
this is a malt liquor that contains no alcohol and the amendment was 
intended to prohibit intoxicating liquor." The amendment did not 
say so. You will best appreciate to what length these " bone-dry '' 
prohibition gentlemen are going when they have to support their 
position bv that sort of precedent. You can see how you may cir- 
cumvent tne whole force and virility of this constitutional amend- 
ment if you undertake now to fix any amount as constituting an in- 
toxicating liquor. 

I have repeated myself so often in this discussion that if I do 
so once more it will not count. With respect to war-time prohibition, 

12387a— 19— FT 8 4 
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I appeal to you in all fairness and sincerity not to stultify the rec- 
ords of Congress by such legislation, assuming that you have the 
power or would have it if the war were on. Why set a precedent 
of that kind which will return to plague you when you least expect 
it? You are near the time when the constitutional amendment is 
going to take effect, and its scope can be construed by the courts. 
You have practically promised these interests a certain length of 
time in which to adjust their business affairs. You do not know 
whether the States would have ratified that amendment if the 
promise had not been made. Perhaps they would; perhaps they 
would not. But you are acting under a false pretense in using the 
words, "war-time prohibition" in this act, and you are breaking 
faith with the States that have voted for this amendment. 

Senator King. Would you care to say anything, Mr. Untermyer, 
as to the power of Congress — anything in addition. on the war-time 
prohibition, that is, as to our rights — ^to leffidate at all ? 

Mr. Untermter. You mean at this time f 

Senator King. At this time. I will be frank with you, I have 
doubted the power. 

Mr. Untermter. I think that if I were filing a bill of complaint 
in equity against the enforcement of this law I would allege that 
peace had been signed, that our Army was being demobilized, that 
peace had been ratified by the enemy^ thfi-t trade relations had been 
opened up with the former enemy, and all the facts going to show 
that. Then I would refer to the various proclamations of the Presi- 
dent, to his advice to Congress as the Commander in Chief of the 
Army and Navy, and the reasons he gave for it. I do not believe 
any court would permit the farce of calling this war-time pro- 
hibition. 

It is said that this is merely an enforcement measure of a bill 
in existence; of a measure that ought not to be in existence, as the 
President has said — ought not to continue to be in existence. But, 
assuming the original bill is to remain, this proposed bill is an 
extension of the war-time prohibition act. 

Senator WAlrtsl. Mr. Untermyer, will you pardon me, because 
you speak of the legislation as being insincere and unworthy of 
Congress? 

]W&. Untermyer. I did not mean to be disrespectful. 

Senator Walsh. Notwithstanding your disavowal, it necessarily- 
implied that the charge would lie against the members of this com- 
mittee. I feel like saying about that matter that we are not enact- 
ing this war-time prohibition, and I do not agree with you at all 
that we are extending it, even if we adopt these features to which 
you invite our attention. We are not going to try to extend the 
prohibition act. It prohibits, and prohibits only, the manufacture, 
sale, and transportation of intoxicating liquors. 

Mr. Untermter. Intoricating beer. 

Senator Walsh. Intoxicating liquors. It is argued to us with 
much reason — and we would like to hear you upon that subject — 
that as incidental to that power and the duty which is imposed upon 
Congress to legislate for the enforcement of that amendment, we 
may deal with liquors not intoxicating, but the sale of which would 
make ineffective our legislation in relation to intoxicating liquors* 
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So, likewise, when we come to pass an act for the enforcement of the 
war prohibition law, it is argued to us that we do not need to extend 
that act at all, but in like manner in an enforcement statute, so as to 
make effective whatever regulations we enact concerning intoxicating 
liquors, we may likewise regulate or prohibit the sale of liquors of 
such character as that their sale would render abortive the legisla- 
tion which we enact for the suppression of the salle of intoxicating 
liquors. 

Mr. TJntermyer. Do you not agree 

Senator Walsh. Let me say in that connection that the committee 
has not yet determined whether it has or has not that power, and 
we woula be glad to have the opportunity to hear you. Every mem- 
ber of the committee said at once that they would be very glad to 
hear Mr. TJntermyer ; and, for myself, I should be glad to hear you 
fully upon that aspect of the case. But I do not want to rest under 
the imputation of insincerity if I shall reach the conclusion that 
without any purpose whatever to extend the present act we may en- 
act this legislation in order that it shall be enforced. 

Mr. Untermter. You freely concede, do you not. Senator Walsh, 
that at this time you would not be willing to pass a war-time pro- 
hibition act? 

Senator Walsh. Of course that is beside the question. We are not 
called upon to do that. The act was passed. 

Mr. Untermter. As an independent proposition, you would not be 
willing, would you, to pass war-time prohibition? 

Senator Walsh. As an independent proposition, if we had no legis- 
lation upon the subject, now I do not think that anybody would think 
of passing it. 

Mr. Untermter. Then may I ask this : Do you not concede that, if 
this is an extension of the act of November, 1918, it would not be the 
proper thing to do ? I do not want to turn inquisitor. 

Senator Walsh. Well, I would be quite willing to transmute my- 
self into a witness instead of a judge and subject myself to cross- 
examination. I might be willing to concede that. But let me merely 
press that point. As indicated by the chairman, our first article 
refers alike to the war-time prohibition and the enforcement of the 
prohibition amendment, and if we extend the existing war prohibi- 
tion act by this legislation we in exactly the same way extend the 
constitutional amendment, which everybody concedes we can not do. 

Mr. Untermter. I think your powers are very much broader, as- 
suming that we are still in the war, under the war-time act, than 
under the constitutional amendment. I do not think there is any 
question about that. 

Senator Walsh. I agree to that. 

Mr. Untermter. I am not here to argue that if we were in the 
war you could not extend this to any length you saw fit as a war 
measure. I freely confess that you could so far as the war-time 
prohibition act is concerned, but I have argued upon what I — per- 
haps unfortunately, because of a limited vocabulary — ^have referred 
to as insincere; and I have disavowed any intention to be offensive or 
to imply a reflection in that. I have so characterized your proposed 
action on the assumption that it is an extension of the act. Of 
course, if it is not an extension of the act, if it is simply an en- 
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f orcement measure and nothing more, that is another question. But 
I can not imderstand how you can deny that this is an extension 
of the act when you have unlimited power, assuming the war to 
exist, under this act, which you have not under the constitutional 
amendment, and assuming the war to exist you avail yourselves of 
that unlimited power to undertake to now legislate that an act that 
prohibits only the use of intoxicating beer is violated by the manu- 
facture of l| per cent beer. If you did that under the constitu- 
tional amendment, there would be a remedy ; but if you do it under 
this law, there would be no remedy, unless we establish that there is 
no war, because for the purpose of the war you could prohibit any- 
thing. When you are legislating under the amendment I claim 
that you will have to confine yourselves to the limitations of the 
amendment. So that in the one case you are subject to a degree of 
review by the courts to which you are not subject in the other. You 
are therefore bound to keep more guardedly and carefully within the 
law. Therefore I say there is that marked distinction between the 
two situations. I do not know whether I have made myself plain. 

Senat6r Walsh. That is quite clear to me. 

Mr. Untermter. The only defense we would have under the war- 
time prohibition bill would be that the war is ended, and that there 
is no necessity or occasion for this legislation. We would not in 
that case be able to say that one-half of 1 per cent is not intoxicating 
and that therefore the act is void, because for the purpose of the war 
you could prohibit anything. But when you come to legislate to 
enforce the amendment which prohibits the manufacture and sale 
of intoxicating liquors, we have, I think, a fixed and plain remedy 
if you try to bring within the law matters to which the amendment 
does not apply. Therefore I say that the positions are not the same, 
and ought not to be treated in the same manner, and that you are 
required to be very much more guarded in legislation now which 
may be regarded as having been enacted under the pretext of war 
prohibition. 

Senator Kjng. If you will pardon me, that is exemplified some- 
what by the attitude of one of the Government officials here in deal- 
ing with the espionage bill in excluding certain publications from 
the mail during the war. During the war the power was implied 
very freely and they were excluded. For instance, there were publi- 
cations that related to the sale of bonds, that were deprecating the 
purchase of bonds, trying to force the price down in the market, and 
publications with respect to enlistment, and so on. Since the armis- 
tice and more recently, in the past few months, there has been a very- 
great relaxation, and one of the law officials with whom I have con- 
ferred has taken the position that perhaps they ought not to enforce 
certain provisions of that act — ^those with respect to those publica- 
tions — ^because the provisions of the act deal specifically with war con- 
ditions. The question now of Government securities and the ques- 
tion of securing men for the war is not before us as acutely as it was 
before. 

Mr. Untermyer. Any sort of legislation in an emergency such as 
that in which we found ourselves has an excuse and perhaps a justi- 
fication. But we are back upon another basis now, and the quicker 
we determine to stay within our constitutional rights and to restore 
respect for the law, the better it will be for this country. 
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Senator Norkis. Technically and legally speaking, we are still at 
yvaxj are we not? 

Mr. Untermyer. Technically, we are still at. war. 

Senator Norris. And the power or authority called the war power 
is in existence now ? 

Mr. Untermyer. I do not believe the courts will so hold, except 
for a purpose that is clearly intended to be essential, or at least 
appropriate, to the exercise of the obligations that we still have in 
respect of the war. 

Senator Norris. Without any additional proclamation or action 
by Congress we might send all the soldiers back to France in six 
weeks from now ? 

Mr. Untermyer. Yes, you might; but in the meantime you are 
demobilizing the Army and selling your ships. 

Senator Norris. Of course, nobody believes we will. I am speak' 
ing in a purely technical sense. 

Mr. Untermyer. But courts have a queer way of dodging techni- 
cal questions. » 

Senator Norris. And a queer way of backing up under them when 
they want to. 

Mr. Untermyer. Yes, to further the ends of justice; and they 
dodge them when they want to for a like i)urpose. I am not at all 
fearful of what will happen to this war-time prohibition measure 
if Congress sees fit to put it on the books when it can be shown that 
we are now trading with our former enemy, when trade relations 
with Germany have been reestablished 

Senator Norris. Have you any doubt in your mind, as a lawyer, 
that the existing war-time prohibition act would be enforced now 
by a court of justice the same as it would be if we were actively 
lighting, as when it was passed in November? 

Senator Sterling. Up until the termination of demobilization ? 

Mr. Untermyer. I have no doubt that the existing act would be 
enforced, because Congress had the power when in war to provide 
legislation that would continue until the treaty of peace was ratified, 
and until the Army was demobilized. When we were in a state of 
war it had the right to look officially to conditions of that kind. But 
it is a different proposition now. 

Senator Norris. I assume that is a different proposition from this 
particular bill, but if you sustain it now, notwithstanding the cessa- 
tion of hostilities, would not that apply to any other law f 

Mr. Untermyer. No; I should say not, because it was passed at 
a time when we were at war. 

Senator Norris. But we are enforcing it at a time when we are not 
at war. 

Mr. Untermyer. Because the bill provides for a time when it shall 
cease. Congress had the right to pass it in that way, and that pro- 
vision of the law is as effective as any other provision. 

Senator Norris. But suppose that the law provided that it should 
be enforced until five years after the war. Would you say that that 
is good ? 

Mr. Untermyer. No; I should say that that is not a reasonable 
exercise of the war power. It should be until demobilization is com- 
plete; or putting the war activities into the hands of the Government 
until a certain time after the war would be reasoiiable. 
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Senator Norris. Now, I do not believe that the court would qualify 
this at all, but Mr. Untermyer is using the condition now as com- 
pared to actual warfare, in this particular bill which we are now 
considering. If that is a good argument against that bill, why is it 
not a good argument — in other words, if we are in reality not at war, 
then will not the court hold when it comes to the existing law that 
the war has passed and you have no authority to do this in peace 
times? ' 

Senator Sterling. I understand that Mr. Untermyer is arguing 
against what he terms is an extension of war-time prohibition. We 
are not admitting that it is such an extension, but consider that it is 
simply a provision for enforcement, 

Mr. Untermyer. I am contending that what the Congress is con- 
sidering is not the enforcement of war-time prohibition, but is a mani- 
fest extension, with due respect to Senator Walsh's opinion to the 
contrary — and I have a regard for his opinion as a lawyer. I am 
contending that if the act applies to intoxicating beer, and this can 
be overwhelmingly shown lo be not intoxicating beer, you might just 
as well say that you will prevent the sale of ice cream and soda water 
or anything else, because you might use it as a cover for selling alco- 
hol because you might put something into it that might have alcohol 
in it, and in order to enforce that you say you have the right to 
prohibit the sale of all these harmless things. You could name any 
number of such things that have no relation to alcohol beverages, 
that could be prohibited under the guise of the exercise of the war 
power if this were permissible, and then say that you are not extend- 
ing the act, which provides only against intoxicating beer. 

Senator King. If you have finished that branch of the case I would 
like to ask one question. Suppose we feel that there should be no 
extension ; that whatever legislation, if any, shall be enacted, must be 
for the purpose of enforcing that act in its strict terms; what kind 
of legislation, if you care to venture a suggestion, do you think would 
meet the terms oi the act? 

Mr. Untermyer. I think practically all the conditions of the pro- 
posed act, except the attempt to define what is intoxicating beer, 
might be appropriate. 

Senator Walsh. I am glad to hear you say that. We legislate 
about a lot of things here. We throw all manner of restrictions about 
the sale of intoxicating liquors not used for beverage purposes at all. 

Mr. Untermyer. Not used for beverage purposes; in the prelimi- 
nary law of November, 1918 ? 

i^nator Walsh. No. 

Mr. Untermyer. We are speaking of the war prohibition bill 
now? 

Senator Walsh. I am speaking about the war prohibition now. 

Mr. Untermyer. I have not seen those provisions. I have only 
read this bill once. But I do not find anything in that part of it. 

Senator Walsh. Why, yes. 

Mr. Untermyer. I Imow you did make certain provisions in the 
part of the bill applying to the constitutional amendment. 

Senator Walsh. Suppose you want to get some alcohol to take an 
alcohol rub ? 

Mr. Untermyer. The House bill does not refer to that. 

Senator Walsh. Oh, yes. 
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Mr. Untermyer, I think the House bill 



Senator Walsh. This deals with the whole subject of intoxicating 
liquors, whether used for beverage purposes or not so used. 

Mr. Untermyer. You see, the House bill is very short in that re- 
spect. Perhaps it differs from your bill. 

Senator iSTERLtNo. What bill have you? 

Mr. Untermyer. House bill 6810, and that does not refer to 
any of these matters of enforcement which you have mentioned in 
Title I. It does in Title II. 

Senator Walsh. Quite right. 

Mr. Untermyer. Not in the war prohibition act. I am speaking 
onlv of that. I am not speaking of the other. 

Senator Walsh. I would like to have your ideas about the other 
just the same, in the Senate bill. 

Mr. Untermyer. I do not think that in the war prohibition part 
of the bill you can go beyond provisions that are necessary for the 
prevention of the sale of intoxicating liquor. I do not think you 
can extend them. 

Senator Walsh. Whether we can or not, it is not our purpose to 
do so. We are just endeavoring to fix appropriate provisions here 
for the enforcement of it so that that law will not be plainly and 
grossly and continuously violated while it remains on the statutes. 
We propose to have an enforcement law, but the point I am making 
is that it is as applicable to the prohibition amendment as to that 
purpose. 

Mr. Untermyer. That is another question. 

Senator Waush. I agree with you that the two stand upon a 
different basis. There is no doubt about that. 

Now, assume that we do not intend to extend the existing war 
prohibition act at all. All we are going to do is to pass an enforce- 
ment act. We do not intend either to extend the prohibition amend- 
ment, because we could not if we tried to do it now that the prohibi- 
tion amendment prohibits the sale and manufacture, transportation, 
exportation, and importation of intoxicating liquors. But notwith- 
standing that, Mr. Untermyer, we have a whole code of legislation 
concerning the manufacture, use, and sale of intoxicating liquors 
not for beverage purposes. What is our justification for that kind 
of legislation? 

Mr. Untermyer. As applied to war prohibition, or both? 

Senator Walsh. As applied to the amendment and as applied to 
war prohibition upon the assumption that we do not intend to extend 
the war prohibition act. What is the justification for that? 

Mr. Untermyer. If you limit your legislation to intoxicating 
liquor as a beverage, and the enforcement legislation is appropriate 
to the enforcement of that law, it is not an attempt to extend it. 
I think it is perfectly valid. If in order to prevent the sale of 
intoxicating liquor as a beverage — being limited to intoxicating 
liquor — it would be necessary to surrouna it with these safeguards. 
I think they are legitimate; and I think thev are legitimate, assum- 
ing that war exists, with respect to both bills. My objection to the 
war prohibition bill is to your attempt, as I see it, to extend the 
bill under the guise of enforcement provisions which are not en- 
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forcement provisions at all. Your definition of intoxicating liquor 
is contrary to the fact, as I am sure can be shown. 

Senator Walsh. If we reach the conclusion to make that demon- 
stration I do not suppose that we shall convince a great many people 
that we have not delioerately gone outside of the prohibition amend- 
ment and the prohibition law. 

Mr. XJntbrmyer, The only point is right here 

Senator Walsh. But the view which impresses itself upon some 
members of the committee- is, if we can go outside of intoxicating 
liquors used for beverage purposes, and under the constitutional 
amendment make legislation in regard to intoxicating liquors for 
whatever purpose they may be used, as an incident and in order to 
make effective our legislation, we are not by le^slative fiat making 
that intoxicating which is not in fact intoxicating, but we prevent 
the sale of some liquors not intoxicating in order to make effective 
our legislation which is intended to prohibit the sale of intoxicating 
liquor for beverage purposes. 

Mr. Untermyer. Why not prohibit the use of tea and coffee, be- 
cause liquor can be sold in them ; or ice cream, or anything else you 
please? 

Senator Sterling. The courts would say that they are not adapt- 
able to the end in view. 

Mr. Untermyer. The prohibition of the sale of anything contain- 
ing 1^ per cent of alcohol, whether beer or anything else, is lust as in- 
appropriate as can be shown to be perhaps more inappropriate than 
would be the prevention of the sale of beefsteak, which contains more 
elements of heat and alcohol than might be contained in beer of 1^ 
per cent. You must have something that is appropriate, and your 
determination on that is, I believe,, subject to review. It is not an 
absolute arbitrary fiat that the courts can not review, provided it is 
manifestly arbitAry and unnecessary. 

Senator Sterling. But suppose we specify the things in the act, 
Mr. Untermyer, which shall not contain to exceed one-half of 1 per 
cent of alcohol, and those things are in reason — ^they are not tea and 
coffee, but things which are drunk as a beverage and which really 
contain one-half of 1 per cent of alcohol. Would not the courts say 
that that was one of the means Congress used in the exercise of its 
power, plainly adaptable to the end in view, which was to prevent 
the sale of intoxicating liquor? 

Mr. Untermter. I should say no, unless they are essential to secure 
the observance of the law. Suppose you made it one-twentieth of 1 
per cent, what would you say to that? 

Senator Sterling. I would not deny — ^I am not committing myself 
exactly, but I would not want to say that Congress has not the power 
to specify the liquids that contain one-half of 1 per cent of alcohol 
or even less, and prohibit their sale. 

Mr. Untermyer. Suppose you do as in the House bill it is evi- 
dently proposed to do, to enforce the constitutional amendment by 
prohibiting beer regardless of its alcoholic content, beer that has no 
alcoholic content, such as Bevo ? That, I ain told, has not a particle 
of alcohol ; it has plenty of malt, but the alcohol is extracted. What 
would jovL do with that ? Your actual purpose here is to prevent the 
sale of it without regard to its having a single particle of alcohol. 
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Senator Sterling. Might not a court say even then that in order 
to accomplish the end in view, to prohibit the sale of intoxicating 
liquors^ Congress adopted that as a means to prohibit the sale of real 
b^r, without reference to whether a particular beer or drink con- 
tained any percentage of alcohol or not? 

Mr. Untermter. I do not think so. 

Senator Sterling. Because under the guise of beer, under the 
guise of its beinc a nonintoxicating beer, real beer might be sold 
under the claim that it was not intoxicating. 

Mr. Untermter. You might prohibit, as I said, the sale of soda 
water or anything you wish under that pretext. No beverage busi- 
ness and nothing eatable would be safe. 

Senator Sterling. That is reductio ad absurdum. 

Mr. Untermter. Why, Senator Sterling, I do not see it that way. 
I may be obtuse. Why should not Congress prohibit the sale of gin- 
ger ale? You can put more whisky in ginger ale than you can in 
beer without its being discoverable to the eye. 

Senator Sterling. I will tell you why : Because that is not a means 
readily adaptable to the legitimate end in view. 

Mr. Untermter. Fifty times more adaptable than beer. 

Senator Walsh. Let me remark that I am not over familiar with 
these beverages. 

Mr. Untermter. I do not drink them myself. I have never drunk 
a quart of whisky or beer in my life. 

Senator Walsh. I am told there is a popular drink on the market 
that does not contain any alcohol whatever but looks like beer. It 
foams like beer, it smells like beer, and you put it on the counter 
alongside of a glass of beer, of ordinary alcohol beer, and you can 
not tell the difference between them, and they go so far as to say that 
if you drink a glass or two glasses you can not tell the difference in 
the taste. 

Mr. Untermter. It contains all the ingredients of beer. 

Senator Walsh. But no alcohol. 

Mr. Untermter. The alcohol has been extracted, but the malt and 
hops are all there. 

Senator Walsh. Now, in the effort to enforce a prohibition act 
it has been discovered that somebody sets up an establishment for 
the sale of this particular kind of drink. 

Mr. Untermter. Bevo, I think they call it. 

Senator Waijsh. Bevo. But it is also disclosed that he has got a 
stock of real beer behind his counter; and the right man comes in 
and asks for a glass of Bevo, of course giving the high sign, and the 
real beer is passed out over the counter to him, and thus the law is 
evaded. Now, under the circumstances, could we pass a law prohibit- 
ing the sale of both ? ... 

Mr. Untermter. Absolutely and emphatically no, in my opinion, 
under any circumstances, under any constitutional amendment that 
prohibits only the manufacture and sale of intoxicating liquor; 
absolutely no. If you were to be granted such a power, there would 
be no limit. Look at the various regulating acts that have been 
recently passed. There are half a dozen of those acts, and some of 
them are models of constitutional propriety and wisdom, yet there 
is room in all of them for evasion. It would be pretty hard to pass 
any act that can not be avoided in one way or another. 
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Senator Walsh. Generally the legislative body is vested with 
power to meet every evasion. 

Mr. Untermyer. But suppose people color plain water with a 
harmless coloring so that it looks like beer. Do you mean to say 
that under a constitutional provision preventing the manufacture of 
intoxicating liquor you can stop the sale of that? 

Senator Walsh. In every case, Mr. Untermyer, is it not a question 
for the court to determine, upon such information as it has, judi- 
cially or otherwise, as to whether the prevention of the sale of that 
particular liquor is appropriate to the purpose of suppressing the 
sale of intoxicating liquor. 

Mr. Untermyer. I do not think that any court would be prepared 
to say that an article that has not a droj) of alcoholic content and has 
no intoxicating element can be prohibited in order to prevent the 
sale of intoxicating liquor. 

You have passed the food and drugs act, the pure seed act, the 
insecticides act, the meat-inspection act, the quarantine act, the grain- 
standards act, and a number of other laws, m all of which you have 
attempted to provide against evasions in a just, reasonable, and 
moderate way by provisions that were germane to the principal 
purpose and did not invade the constitutional liberty of a citizen 
to engage in an innocent business. You can ban any kind of industry 
you please if any such argument as that which you now invoke is 
to prevail. 

Senator Walsh. I would not admit that at all. 

Mr. Untermyer. You can, if you are right in your contention, ban 
any industry engaged in selling liquor in the most infinitesimal 
quantities. 

Senator Walsh. I would not, for instance, admit that you would 
have the power to prevent the sale of pure water. 

Mr. Untermyer. If it were colored? 

Senator Walsh. If pure water were colored so as to be undistin- 
guishable from beer, my opinion is that we could prevent it. 

Mr. Untermyer. How aoout sarsaparilla and ^nger ale? 

Senator Walsh. Those are absolutely distinguishable from beer. 

Mr. Untermyer. True, they are distinguishable from beer; but 
there can be more whisky but in them without discovery than in any- 
thing else. 

Senator Walsh. That is a matter of legislative discretion. 

Senator Kino. It seems to me that the legislature might, perhaps, 
using the illustration that you have given, namely, the coloring or 
water so that it will bear a striking resemblance to intoxicating 
liquor — the legislature might, if that was found to be the case, re- 
quire that the manufacturer should label it. But I would not agree 
with you. Senator Walsh, that Congress could prohibit the sale. 

Mr. Untermyer. They could label it, but they could not label it in 
the retail store in each case. They could label it in packages, prob- 
ably. 

Senator King. Just like the manufacturer of rings or clothing. I 
do not think that Congress can prevent a man from manufacturing 
alloy rings that look like gold and vending them. But the Govern- 
ment could require that he should indicate to the purchaser the char- 
acter of the ring, whether alloy or whether gold. 
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Mr. Untermter. In interstate commerce. 

Senator King. Yes. 

Senator Walsh. I do not think there is very much disagreement 
between you and me. I have no doubt that the power of the legisla- 
ture in a matter of that kind is limited to the reasonable necessities 
of the case. 

Senator King. Yes. 

Mr. Untermyer. If, in the opinion of Congress, the necessities go 
so far as to invade the rights and privileges of the citizen to engage 
in a lawful occupation and manufacturing lawful articles of drink, 
simply for the purpose of enforcing a law against unlawful things, 
further than to label them and prevent deceit, the law will not be 
sustained, in my judgment, to stop them entirely. If you once con- 
cede any such power as that you can not logically limit it. I do not 
think Congress ought to put any limitation, under the constitutional 
amendment, upon intoxicating liquors. At most, if it undertakes to 
define them, nothing, to my mind, will stand the test that can not 
be established to be reasonably adapted to the end. If it is proved 
that they are nonintoxicating the act would be regarded as illegal. 

Senator Sterling. In view of the great difficulty, Mr. Untennyer, 
of enforcing the law where there is no definition of intoxicating 
liquor, but simply a provision prohibiting the manufacture and sale 
of intoxicating liquor, do you not think that it would be wise and 
expedient for Congress to give some definition of it ? 

Mr. Untermyer. Why do vou not do as follows, if you think it is 
wise? I would not take one-half of 1 per cent, because I could show 
you that that is quite ridiculous, but take some reasonable percentage 
and say that the presumption shall be that that volume of alcoholic 
contents is intoxicating. That is the limit to which you will be able 
to go if you want to legislate on the basis of a low percentage — put it 
on the border line. 

Senator Walsh. There could not be any doubt to my mind of our 
power on that. We can make any rule of evidence. 

Mr. Untermyer. As to creating presumptions ; yes. That is with- 
in your power. I would be disposed to think that you have such a 
power provided you made a reasonable limitation. I do not think 
you could make a limitation of one-twentieth of 1 per cent. But I 
think that you could make a reasonable rule and make it presump- 
tive only. Otherwise I do not think you should make any limitation, 
because it is in effect a question of fact, and you can not legislate on 
questions of fact ; and surely you should not legislate at all upon the 
alcohol contents without some inquiry, because inevitably it will be 
argued to the court, as it is in all these cases, that your legislation 
was enacted without inquiry and simply was evolved from your in- 
ternal consciousness contrary to the facts. 

Senator Norris. In other words, if the question was before the 
court they would inquire whether the committees of Congress inves- 
tigated whether or not one-half of 1 per cent alcohol would make a 
liquid intoxicating or not. 

Mr. Untermyer. I think that in the construction of the act, the 
proceedings of Congress and of its committees are competent evi- 
dence, and I think niey would be received when offered in evidence 
where there is an ambiguity or anything of that kind. When it ap- 
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peared from those proceedings that Coiijgress and its committees had 
made no inquiry on a subject such as this. I think it would be an ar- 
gument against the bilL The United States Supreme Court in the 
80-cent gas case laid great stress upon the fact that it appeared that 
the legislature had made an exhaustive inquiry. 

Senator Overman. If Congress can not pass laws to prevent deceit 
and fraud in carrying out its own laws, would Congress not be en- 
tirely helpless? 

Mr. Untermyer. Fraud and deceit in what respect? 

Senator Overman. Take the illustration made by Senator Walsh ; 
something that looks like beer, and then sell beer at the same time. 
In order to prevent that fraud imder the law, could not Congress do 
that? 

Mr. Untermyer. It depends upon what Congress has legislated. 

Senator Overman. To enforce its own law ? 

Mr. Untermyer. That is a very general question, and it is very 
diflSicult to give an all-embracing answer. 

Senator Overman. It would apply to this case. Make it specific. 

Mr. Untermyer. But Congress has legislated now to enforce a 
law to prohibit the manufacture and sale of intoxicating inquor. 

Senator Overman. In order to enforce its law can it not pass any 
laws to prevent fraud and deceit? 

Mr. Untermyer. It can not stop you from drinking water. 

Senator Overman. If it looked like beer, and they were using it 
for the purpose of defrauding the law ? 

Mr. Untermyer. How are you able to say that they are using it 
to defraud the law ? You are legislating to prevent the sale of in- 
toxicating liquor. You could not say that anyone who sells an 
article that looks like beer but that does not contain alcohol is selling 
intoxicating beer. 

Senator Overman. Not the thing itself, but the method used by 
persons who wanted to get around its provisions. 

Senator King. Senator Overman, do you think Congress would 
have the power to pass a law prohibiting the sale of oleomargarine 
because it looked like butter? They have the right to tax the sale 
of oleomargarine, and require it to be labeled. But could Congress 
prevent the sale of it because the sale of it might interfere with the 
dairy product? 

Senator O^tjrman. No; I do not think so, but Congress has the 
right to pass any law to prevent its own law and the Constitution 
from being evaded by fraud and deceit. 

Mr. Untermyer. I will concede that freely; but when you come 
to look at it 

Senator Overman. Otherwise it would be helpless. 

Mr. Untermyer. You are now legislating with respect to intoxi- 
cating liquors. For instance, you have a provision in the House 
bill here that no person can advertise a brewery or a keg or a barrel. 
You might be conducting a brewery for the manufacture of Bevo, 
containing no alcohol, and using kegs and barrels in that connec- 
tion. This provision would prevent you from advertising and giving^ 
notice of it. Bevo is purely a temperance drink, if you please, and 
I do not think you could do that. I do not think you can roam the 
world and prohibit and outlaw all sorts of legal occupations for 
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the purpose of preventing the carrying on of an unlawful occupa- 
tion under cover of a lawful one. 

Such legislation is not necessarily adapted to the purpose. There 
is a limit on that power. 

There is one provision which I think you will agree with me 
ought to go into any bill here. I want to call your attention to that 
parenthetically. These brewers have a large amount of beer on 
hand — ^that is, 2f per cent beer. If they want to dealcoholize 
that beer, under the provisions of the House bill they would have 
to take out an industrial distiller's license, which means that they 
would have to present a survey of their buildings; and they would 
have to amend their charters, because many of them are only author- 
ized to manufacture and sell beer. It seems to me they ought to be 
given at least 60 days^ under the bill, within which to dealcoholize 
their beer, so as to brmg it within any prohibition that you see fit 
to enact, and I have had prepared something of this kind. On page 
33, line 6, of the House bill — ^I have not seen the Senate bill — after 
the words "alcoholic liquors," add: 

Provided, however^ That any person engaged in the brewing and sale of beer 
or ale in original packages and not engaged in any other business in or ad- 
jacent to the same premises may, within 60 days after this act takes effect, 
dealcoholize such beer or ale to an alcoholic content of less than one-half of 1 
per cent by volume, without making application, obtaining the permit or giving 
the bond hereinbefore provided for, but only in and upon the premihcs hereto- 
fore used or occupied as a brewery. 

I think that is absolutely necessary in any event. Otherwise they 
would have to get their charters amended, and by reason of these 
onerous regulations they could not get their charters amended in 
many of the States in time. 

Senator Nokris. Do you know how much of that beer there is on 
hand? 

Mr. Untermyer. Oh, there are large quantities. I should guess 
there might be pretty near 1,000,000 barrels. 

Senator Norris. Is it a practical thing for the brewery to per- 
form tliat operation ? 

Mr. Untermyer. Yes. 

Senator Norris. They could do it without any difficulty? 

Mr. Untermyer. Yes; without any difficulty. They now deal- 
coholize it and make Bevo from it without any alcohol in it whatever. 

Senator Walsh. I do not quite understand what it is you want 
to get rid of. I do not understand what the requirements are. 

Mr. Untermyer. These breweries have quantities of this 2| per 
cent beer in their cellars. 

Senator Walsh. Yes, I dare say; and they have carried over a 
good deal of the ordinary stuff, too ? 

Mr. Untermyer. Yes, a great deal of it; but they are not selling 
anything over 2| per cent. 

Senator Sterling. Your amendment would apply to the regular 
beer — ^to aiiy beer? 

Mr. Untermyer. To anything they have, giving them 60 days 
within which to dealcoholize it on the premises, so as to come within 
the law, without their having to destroy that. 

Senator Walsh. Yes, but they could, as I understand you 

Mr. Untermyer. Do it now. 
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Senator Walsh (continuing). Get a permit under the legislation 
proposed ? 

Mr. Untermyer. Yes; but that is clumsy and ill adapted to the 
purpose. They could get out an industrial alcohol permit, such as 
the whisky distilleries take out. That is really intended for whisky 
distilleries. , 

In order to do that, they would have to present — and they could 
not do that in time — all sorts of data, with a survey of their build- 
ings. That was intended for distilleries, and was never intended 
for the breweries at all. 

Then their charters, as I have said — ^most of them are corpora- 
tions^-— do not permit them to take out a distiller's license. They 
have no power to engage in the distilling business or to take out a 
distiller's license. 

Senator Norris. It seems to me, Mr. Untermyer, that this request 
of yours would depend more on whether they expected to preserve 
the alcohol that they would take out. Would they? 

Mr. Untermyer. No ; I think it is 

Senator Norris. Is that to be destroyed ? 

Senator Walsh. Why should they not sell the alcohol for indus- 
trial purposes? 

Mr. Untermyer. If they can extract it. I think the quantity of 
alcohol contained in that Deer, for its volume, is so small that in the 
process all the alcohol would be volatilized. They would probably 
have to build new apparatus to save it. I know they are very solici- 
tious about this provision. 

Senator Walsh. If the alcohol goes off in fumes, there is no par- 
ticular reason why they should have an industrial alcohol permit. 

Senator Norris. No. 

Senator Walsh. I should be very much surprised if they permit- 
ted that to go to waste. 

Mr. Untermyer. In each one of the twelve hundred breweries in 
the United States it would not amount to much. 

Senator Norris. There are a million barrels, you say? 

Mr. Untermyer. Yes, possibly; though J do not know. But in 
each one you would have to have an apparatus. 

Senator Walsh. How does that figure out, at two and three-quar- 
ters per cent of alcohol — ^a million barrels ? 

Senator King. Where the alcoholic contents are so small it can 
not amount to much. 

Mr. Untermyer. Mr. Whiteside, who knows the practical process, 
says it is a very expensive process. The distiller can do it, of course, 
because he has so great a percentage of alcohol in his whisky; but 
the brewer, with only two and three-quarters per cent of alcohol, 
could not do it. He could bring it down to one-half of 1 per cent, 
or something of that kind. 

Senator Sterling. Where would that amendment go in ? 

Mr. Untermyer. I have only the House bill before me. Senator 
Sterling. 

Senator Sterling. I have the House bill before me now. 

Mr. Untermyer. On page 33, line 6. 

Senator Norris. It would amount to 27,500 barrels. 

Senator Walsh. If there were a million barrels? 

Mr. Untermyer. Distributed among 1,200 breweries. 
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Senator Norris. Yes; they would not amount to much. 
Mr. Untermyer. My amendment would read, after the words, " al- 
coholic liquors," to add the following : 

Provided, however, That any person engaged in the brewing and sale of beer 
or ale in original packages and not engaged in any other business in or adjacent 
to the same premises may, within 60 days after this act takes effect, dealco- 
holize such beer or ale to an alcoholic content of less than one-half of one per 
cent by volume, without making application, obtaining the permit or giving the 
bond hereinbefore provided for, but only in and upon the premises heretofore 
used or occupied as a brewery. 

Senator Walsh. I do not understand the phrase "in original 
packages " there. 

Mr. Untermyer. That was put in in order to safeguard against 
illicit use of the property. 

Senator Walsh. But it speaks of brewing in original packages. 

Mr. Untermyer. It reads: "Provided, however, that any person 
engaged in the brewing of beer or ale " 

Senator Walsh. " In original packages.'' 

Mr. Untermyer. That should be "brewing and sale of beer." I 
meant the sale in original packages, of course. 

Senator Walsh. Oh, yes. 

Mr. Untermyer. It should read, "The brewing of beer and its 
sale in original packages." That would be better. That is to con- 
fine it to the brewer. That is to confine it to the places that have no 
distillery attached to them. That is to confine it, so as to prevent 
any evasion. 

Let me say just another word. Of course I would like it under- 
stood that I am quite insistent upon our position with respect to the 
main questions here, but that, it seems to me, was a thing that was 
in any event, whatever was your conclusion, so manifestly just and 
right, that you should not confiscate this material, that 1 have felt 
no doubt that whatever conclusions you reached on the other subjects 
you would give this proposed amendment your careful considera- 
tion. 

Now, as to the constitutional amendment. Much of what has been 
said applies also to the constitutional amendment, and that is that 
you must limit your legislation, according to my contention, to pro- 
visions for the enforcement or the prohibition against the manu- 
facture and sale of licjuors that are in fact intoxicating, and whilst 
I do not deny your right in that connection to make all reasonable 
provisions that are calculated and that will be held to be calculated 
to be necessary or appropriate to that end, and to secure the enforce- 
ment of the law, I respectfully deny your right to go to extreme 
lengths in that connection ; and a^ain I say that the prohibition of all 
beer, even beer without alcohol m it, which is the provision in the 
House bill — and I assume it is in the Senate bill, although I do not 
know — ^is not appropriate and is not justified in order to carry out 
the enforcement of the amendment. Am I right, Mr. Chairman, in 
saying that you prevent the sale of all beer? 

Senator Sterling. That is not the Senate bill. 

Senator Walsh. This you will find in the first section, Mr. Unter- 
myer [handing bill to Mr. Untermyer]. I will say to you, however, 
that the committee have passed section 1 and have not considered at 
all how they shall eventually frame it. 
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Mr. Untebmter. Then you have made the one-half of 1 per cent 
applicable? 

Senator Sterling. Applicable to all. 

Mr. Untermteb. Applicable to the amendments as well as to the 
others? 

Senator Sterling. Y'es, sir. 

Mr. Untermter, Would you have the patience or the time, or 
would you care, to hear us upon the Question of the absolute innocu- 
ousness of beer containing one-half oi 1 per cent? 

Senator Sterling. We have understood that you have testimony 
and affidavits in regard to that. 

Mr. Untermter. We have a mass of affidavits and arguments that 
were presented to the court, and we can give the committee copies. I 
think we have enough copies here to give each member of the com- 
mittee a copy of those affidavits. They relate to 2i per cent beer, all 
of them. They do not relate to one-half of 1 per cent beer. They 
are all to the effect that such beers are not intoxicating. 

Senator Sterling. You may submit those affidavits and they will 
be considered by the committee. 

Senator Walsh. The committee had the idea that in all prob- 
ability that would be very fully presented in the New York case. 
. Mr. Untermter. Yes ; it is. 

Senator Walsh. And we felt that the affidavits of these men would 
advise the committee upon the subject. 

Mr. Untermter. Yes ; the affidavits very fully advise the commit- 
tee; and we also have two affidavits here that were not used in the 
New York case, in which the affidavits submitted on the part of the 
Government were discussed, analyzed, and answered. 

Senator Norris. In what court were those affidavits filed ? 

Mr. Untermter. The United States District Court for the South- 
ern District of New York; and they were also before the Circuit 
Court of Appeals. 

Senator Norris. In the same case? 

Mr. Untermter. In the same case. 

Senator Norris (continuing). Has the opinion of the Circuit 
Court of Appeals been rendered? 

Mr. Untermter. Yes; we have that here. Now, in addition to 
the affidavits that were used there, and our affidavits in reply to those 
of the Government, we have here some memoranda of additional ex- 
periments. 

Senator Walsh. Senator Norris, perhaps you have not followed 
that, but as I gathered — and counsel will correct me if that is in 
error — the court did not pass on that question, but held that the 

act applied only 

Mr. Untermter. To intoxicating liquors. 

Senator Walsh (continuing). Intoxicating beverages: the con- 
tention upon the part of the Government there being that it included 
all beers, whether intoxicating or not; the court holding that the 
subsequent language in the act qualified what preceded. 

Senator Norris. Yes; where the act said "other intoxicating 
liquors." 

Senator Walsh. Yes. 

Mr. Untermter. The court went a little further. It said it was 
a question of fact, under the act, and triable by a jury, as to what 
was intoxicating. 
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Senator Walsh. Yes ; they held that there was no purpose on the 
part of Congress by that act to prohibit anything that was not in 
fact intoxicating; not that Congress did not have power to do so if 
it desired to do so, but that it had not done so. 

Senator King. That is the construction they placed upon the act? 

Senator Walsh. Yes. 

Mr. Untermyer. May I give you just a brief idea, without going 
over this mass of affidavits, which are very numerous, of the results 
of just a few recent experiments since those affidavits were filed? 
One set of experiments was made by Dr. Edward M. Pemberton, 
professor of psychology and pharmacology at the University of 
Arkansas, at Little Rock, Ark., during the spring of 1919, consisting 
of experiments upon men, most of whom were total abstainers. 

Another set of experiments during the month of June, 1919, was 
conducted by Prof. Harry L. Hollingworth, professor of psychology 
at Columbia University. He conducted a series of extensive tests to 
note the psychological effects of the drinking of various quantities 
of beer. These tests were very elaborate and some of the conclusions 
produced therefrom are presented here. 

The fluid used was alcohol, 2.75 per cent by weight, diluted in 
water, and in one instance a little lemon juice was used to make the 
solution more palatable. 

Case No. 1 : Dr. Pemberton first experimented upon himself. He 
is 36 years of age, weighs 175 pounds. He has not used alcohol as a 
beverage for years and is rather susceptible to the effects of alcohol 
as evidenced by the fact that some years ago he was appreciably 
affected by several glasses of port wine and on another occasion by 
two glasses of gin fizz. 

He states that he approached the experiments with the opinion 
that a reasonable amount of this percentage of alcohol would cause 
intoxication. 

April 6, 1919, had breakfast at 6.30 a. m. and did not eat again 
until 7 o'clock p. m., so that his experiment was conducted on an 
empty stomach. He took the following quantities : 500 c. c. of 2.75 
per cent alcohol by weight at 12 o'clock, 12.35 p. m., 1-lOp. m., 2.40 
p. m., 3.10 p. m., 4 p. m., 4.30 p m., 5 p. m., 5.30 p. m. Total, 4,500 
cc, equal to 4J liters, equal to 4f quarts. 

He states that aside from a slight disturbance of the stomach, due 
to the quantity of the fluid, he went about and made his visits, talked 
on various subjects without any noticeable effects and that he felt 
convinced that his stomach could not contain a sufficient amount of 
the solution to produce intoxication. 

Case No. 2: April 7, 1919, subject 26 years of age, weight, 165 
pounds; student. He had not touched alcohol in form for months 
and was not even a moderate drinker. ' 

He had lunch at 12.30 and then took the following quantities of 

2.75 per cent alcohol, by weight, in water solution: 500 cc. of 2.75 

alochol, by weight : 2.45 p. m., 4.15 p. m., 4.50 p. m., 5.10 p. m. Total, 

2,000 cc, equal to 2 liters, or 2.1 quarts. 

' Subject showed no appreciable symptom and felt perfectly normal. 

Case No. 3 : Same subject as in experiment No. 2, but on another 
day ; had breakfast at 8.30 a. m. Then took the following quantities : 
Five hundred cubic centimeters of 2.75 per cent alcohol by weight at 
9.35 a. m., 9.45 a. m., 10.15 a. m., 11.30 a. m., 12 m., 3.45 p. m., 4.05 

123873— 19— PT 3^—5 
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p. m.j 4.35 p. m., 4.55 p. m., 5.22 p. m., and 5.32 p. m. Total, 5,500 
cubic centimeters, equal to 5.5 liters, equal to 5.8 quarts. 

Senator Waush. I am curious to know why, in view of these re- 
sults, you fixed upon 2.75 per cent alcohol. 

Mr. Untermter. Two and three-quarters per cent? 

Senator Walsh. Yes. How did you arrive at that, instead of tak- 
ing 3 per cent or 2.25 per cent or 2.9 per cent? 

Mr. Untermter. Because the President's proclamation refers to 
2.75 per cent. 

Senator Norris. The President's proclamation, at the time it was 
issued, did permit the making of beer containing 2.75 per cent of 
alcohol. 

Senator Wadsh. I understand that was because of the contention 
more or less generally made that 2.75 per cent beer is not intoxicat- 
ing. I suppose the President also acted after consulting with these 
scientific men, a number of them, who had studied the subject and 
looked into textbooks, and it was determined that anything under 
3 per cent was not intoxicating. That^ in a way, really answers 
Senator Norris's question about the judicial determination of that. 
It is not a judicial determination, but a scientific determination. 

Senator J^'orris. If a man was being tried for selling liquor and 
he had properly identified the liquor he was using, that would all be 
very competent evidence to show whether it was intoxicating or not. 

Mr. Untermter. I think you gentlemen will be greatly surprised 
at the distinction, authority, and character of the men whose affi- 
davits are produced. 

Senator Sterling. A liquor can be made that looks like beer aiid 
tastes like beer without having any alcoholic contents in it? 

Mr. Untermter. It does not quite taste like beer to the beer 
drinker after a while. I think the first glass or two does. 

Senator Walsh. That was the way it struck me. 

Mr. Untermter. I think it would to most of us who do not drink 
beer. I would not know. 

Senator Sterling. If such a liquid can be made, and from the tes- 
timony I have heard I think it can be, why are the advocates of 2.75 
per cent beer so insistent upon the privilege of being allowed to 
manufacture and sell beer containing 2.75 per cent alcohol. 

Mr. Untermter. As I said, while it looks like beer and tastes like 
beer, it is not quite what the people of foreign extraction, who have 
been accustomed to drinking beer all their lives, with their food, 
want. It is not the thing they have been accustomed to drinking. 

Senator Sterling. Now, after all is said and done, is it not for 
the effect of drinking upon the system of the drinker? 

Mr. Untermter. I do not know. I do not think so. I am not an 
expert, because I do not drink. 

Senator Sterling. Would you agree to that? 

Mr. Untermter. It helps preserve the system. They tell me there 
are certain heat units in moderate drink that are the best kind of 
food. All the scientific men who made these researches said that this 
moderate amount of alcohol is a preservative in the system ; that it 
supplies heat units, and is a good thing and not an injurious thing. 
T believe from what I have seen abroad — and I have lived abroad a 
frrcpt deal — that pure beer made out of malt and hops is a wholesome 
food and not an intoxicating drink. 
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Senator Sterung. The American Medical Association have de- 
clared against it, have they not? At two annual conventions recently 
held. 

Mr. Whiteside. One of the committees of the American Medical 
Association did declare against alcohol as a therapeutic agent, but 
there is a very great divergence of view among the leaders of the pro- 
fession on the subject. 

Senator Walsh. That is not the question; not as a therapeutic 
agent at all. The chairman asked you whether they had not declared 
against the use of alcohol as a beverage? 

Mr. Whiteside. That I do not know, I know only of their action 
in regard to alcohol as a therapeutic agent. 

Senator Sterling. They did at their convention last year, and I 
am quite sure at their convention before that; and the resolution 
passed is accompanied by a stateinent of Dr. Mayo, who was then 
president of the American Medical Association. 

Mr. Untermyer. I have spoken to some of the leaders in the medi- 
cal profession in our city who think otherwise, and here are affidavits 
of a great many who testify to the contrary. 

Mr. Whiteside. I would say, Mr. Chairman, in that respect, that 
the opinion expressed by Dr. Hobard Amory Hare, whose opinion 
perhaps weighs as heavily as anv medical opinion that can be gotten 
in the United States on this subject, he bein^ a man who is recog- 
nized as an authority nationally and internationally on the subject, 
is very strongly to the effect that this low percentage of alcohol is 
not deleterious, that it is not intoxicating, and, in fact, that when 
alcohol is in dilution it acts quite differently and gives different re- 
sults — and that is borne out likewise by other investigators — from 
the manner in which it acts in strong concentrated form. 

Mr. Untermyer. Dr. Hare is professor of therapeutics, materia 
medica, and diagnosis at Jefferson Medical College, Philadelphia, 
and has been such for the last 28 years. 

I think it will be well worth your while to look at these affidavits 
because they are of men of high repute connected with these great 
institutions of the country. 

Senator Walsh. What troubles me with respect to those affidavits 
is this. If we can not prohibit as an incidental power all these re- 
lated liquors without respect to the amount of alcohol they have in 
them, or even if they have not any alcohol at all, then it occurs to me 
that we can not legislate concerning the amount at all, which would 
be prohibited. That, to my mind, being a pure question of fact as to 
whether it is or is not intoxicating, our legislative fiat would not 
change the thing. On the other hand, if we can legislate to prohibit 
these related liquors, the sale of which would interfere with the proper 
enforcement of the act, then it is a matter of no great consequence to 
us whether 2.75 per cent beer is or is not intoxicating. 

Mr. Untermyer. But suppose the courts hold that you can legis- 
late on that subject with due regard to the facts, but that you can 
not legislate on the subject disregarding the facts and without in- 
quiring as to the facts; then does it not become important that you 
should fix a ratio that has some relation to the lacts? And you 
have a limitation in there that has absolutely no relation to the facts. 
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Senator Walsh. Yes; but the important fact in that relation of 
the case, let me remind you, is not how much alcohol it contains but 
whether or not the sale of this, without any respect to the alcohol 
you have in it, will interfere with the enforcement of the act. 

Mr. Untermyer. If you are going to take the position that you 
can legislate with respect to a constitutional amendment, and pro- 
hibit the sale of intoxicating liquor by prohibiting everything that 
looks like it 

Senator Walsh. Yes. 

Mr. Untermyer (continuing). Then there is nothing more to be 
said. 

Senator Walsh. The affidavits then are not important. 

Mr. Untermyer. Then they are not important at all. They have 
no relation to the subject. 

Senator Walsh. Let us take the other horn of the dilemma. 

Mr. Untermyer. Yes. 

Senator Walsh. That we can not legislate with respect to these 
liquors at all; that we can not prohibit them; that we can not pro- 
hibit anything except that which is in fact intoxicating. Then do 
not these affidavits become equally irrelevant j because then all we 
can do is to say that liquor which is intoxicating is prohibited, and 
the question must be a question of fact to be determined by a court 
and a jury. 

Mr. Untermyer. Possibly. But you have a third alternative. Sup- 
pose that the court should hold that you can legislate — and I am not 
expressing any opinion on the subject— with rererence to intoxicating 
liquors, but that you must legislate with reference to the facts ; that 
is, that the legislation must be appropriate to the amendment; that 
ou can not legislate everything out of existence because it may look 
ike liquor, but that you can ascertain and legislate as to what is 
intoxicating ; then the affidavits become relevant. 

Senator Walsh. . There is no doubt about that. 

Senator Overman. I have not been here all the time of this hear- 
ing. I want to inquire whether we have any evidence here to show 
that beer containing two and three-quarters per cent of alcohol is 
intoxicating? 

Mr. Untermyer. No ; I do not think so. 

Senator Walsh. Why, yes ; there is. I understood that we had affi- 
davits upon both sides of that question, submitted in the New York 
case. 

Senator Sterling. They are not in the record, however, Senator 
Walsh. They were omitted inadvertently, as I undei stand it. I sup- 
posed, all that was submitted was in the record, but it appears that 
those affidavits were not in the record. The record in the New York 
case was not incorporated in our record. 

Senator Walsh. The affidavits were talked of, and I was told 
a while ago, and now I understand, that only the affidavits contra- 
dicting the proposition are in the record. 

Mr. Untermyer. Only the Anti-Saloon League affidavits. 

Senator Walsh. So that there is evidence here that two and three- 
quarters per cent beer is nonintoxicating. 

Senator King. Do I understand that in the New York case there 
was contradictory evidence of that introduced by the brewers? 

Mr. Whiteside. Only as opinion. 



I 
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Mr. Untermyer. Yes; there were a few affidavits as to opinion; 
but not based upon a single test of any kind. We have here all that 
were submitted, and we submitted a reply to them at that time to the 
court, which is also here. 

In addition to that, we are going to submit these further tests that 
were made, and I think that unless the committee comes to the con- 
clusion that it has the power in legislating upon this constitutional 
amendment to include anything it pleases for the purpose of prevent- 
, ing an evasion, even though there are no alcoholic contents, this is 
gomg to be important and ought to be read carefully by the com- 
mittee. If the committee comes to the conclusion that under that 
amendment it can arbitrarily prevent anything with alcoholic con- 
tent being manufactured or sold, even though not intoxicating, then 
these affidavits are not of any use. 

Senator Sterling. I would say, Mr. Untermyer, that these affi- 
davits will go into the record. I find here — and I think these affi- 
davits were put in by Mr. Wheeler as a part of his statement 

Mr. Untermyer. Yes; they were. 

Senator Sterling (continuing). Affidavits of Dr. Wiley, used in 
one of these cases 

Mr. Wheeler. That was just part of the affidavit in the case that 
was referred to in the hearing. If those are put in, W3 would like 
to put in the remainder of the affidavits so that the committee shall 
have all of the evidence, and we would like to have an opportunity 
to make reply to what is said on this that is new. 

Mr. Untermyer. I should think that would be a very wise thing, 
to have the whole situation before the committee — both sides. We 
have replied to Mr. Wheeler's affidavits. 

Senator Sterling. Now, have you anything further to submit 
than these affidavits, before calling attention to them ? Do you want 
to submit these memoranda, to which you have referred, for the 
record ? 

Senator Overman. The analyses? 

Mr. Untermyer. Yes ; those analyses. We have here five copies of 
these affidavits in printed form, if the committee would like to have 
them. 

Senator Sterling. If it is convenient for you to leave those, I 
wish you would do so. 

Mr. Untermyer. Yes; we are submitting also five copies of our 

affidavits in reply; and we are submitting one copy of those tests 

made by Dr. Pemberton and Dr. HoUingsworth ; and in addition to 

that we have here certain calculations that have been based upon the 

i affidavits. 

Senator Walsh. Just what is the character of those ? 

Mr. Whiteside. These calculations are calculations of the quantity 
of 2f per cent beer and one-half of 1 per cent beer that a person 
would have to take at one time to reach the point of intoxication; 
that is, at one time, so as to have sufficient alcohol in the blood to 
cause intoxication. They show the number of times the contents of 
the stomach that it would require to produce intoxication. 

Mr. Untermyer. At one-half of 1 per cent you would have to 
have, I think, 64 pints in the stomach at one time, 21 times the total 
capacity of the stomach, in order to create any sign of intoxication or 
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distarbance of the stomach, because when taken slowly in these low 
percentages of alcohol it oxidizes in the stomach, just as the alcohol 
which is in food does. 

Mr. Whiteside. Then, another witness, a doctor, speaks of the 
analyses of the blood of a subject who had been fed. The analyses 
were taken at six different periods after the drinking of the beer, 
and he shows how the alcoholic contents reach a certain point in the 
blood and then drop; and in another case it was shown that the 
alcohol in the blood began to drop even although the subject drank 
some beer afterwards, showing that the alcohol m the blood was oxi- 
dized, because it reached the system so slowly; because of its dilu- 
tion, that it was oxidized as fast as it was received. 

Dr. John Marshall, professor of chemistry and toxicology at the 
University of Pennsylvania, made valuable contributions m regard 
to the subject of alcohol in recent years. There have been no experi- 
ments on low percentages of alcohol up to the time of these experi- 
ments conducted by these men. 

Senator Overman. Were these experiments made at the instigation 
of the brewers ? 

Mr. Whiteside. I think they were. They were made at their re- 
quest. 

Mr. Untermyer. But these gentlemen were invited to make the 
experiments ; they were selected from among the leading experts in 
the country on that subject, and we took their records and used them 
as they came to us, but we did not 

Senator Overman. Were these investigations to the contrary made 
by the Anti- Saloon League? 

Mr. Whiteside. There were none. There have not been any ex- 
periments to the contrary. They refer to no experiments them- 
selves. If they conducted any they must have turned out similarly 
to ours, favorable to our contention. 

Senator Sterling. That is your assumption? 

Mr. Whiteside. I make that as my assumption, because I am sim- 
ply arguing. 

Mr. Untermyer. They make their statement and they speak of no 
experiments. 

Mr. Whiteside. And I think it is an assumption based upon the 
facts shown in these affidavits which are the expression of opinion. 

Mr. Untermyer. Is there any other way in which we can be of 
aid to the' committee ? 

Senator King. As I understand your contention with respect to 
war-time prohibition it is this, that the original act is in force, and 
that wfe ought not to supplement it? 

Mr. Untermyer. Yes; nor expand it. 

Senator King. That we do have the authority to enact legislation 
that would carry that law into effect, 

Mr. Untermyer. That would enforce it ; yes. 

Senator King. That would enforce it? 

Mr. Untermyer. Yes. 

Senator King. You do not take the position that- we have not 
authority, the war practically being ended? 

Mr. Untermyer. Oh, yes: I do take the position. I have said 
that the war being ended you can not pass any war-time prohibition 
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legislation; but I do not question the right of Congress to make the 
law that is in existence workable. 

Senator Sterling. You would not say we could not pass a law 
for the enforcement of the war-prohibition act? 

Mr. Untermyer. I have just said that I have not denied your right 
to pass a law that was a ministerial law, simply looking to the en- 
forcement of the prohibition act. 

Senator Overman. To put something in the law prescribing what 
is intoxicating? 

Senator King. As an expansion of the act ? 

Mr. Untermyer. That would be an expansion of the act that is 
not permissible; and not only as an expansion of the act as con- 
strued, as applicable only to beer, but the provision now suggested 
is contrary to the facts, and is not appropriate to any kind of legis- 
lation. 

As to the constitutional amendment, I think I have stated my 
position ; that it, too, must be applicable only to liquors that are 
intoxicating. 

There is. another question of great importance and of great diffi- 
culty to me, and that is as to what is meant by the " concurrent " 
power of Congress and the States to pass legislation for the enforce- 
ment of this act, especiallv in States that have diflFering State con- 
stitutions and State prohibition laws, differing percentages of alco- 
holic contents, and whether the word "concurrent" is going to be 
and can be practically stricken out of the amendment by this legis- 
lation. 

Senator King. Do you think that Congress has the right to pass 
a law that would abrogate the State laws or modify them or super- 
sede them? 

Mr. Untermyer. I do not think so. 

Senator Walsh. A good deal has been said about that, Mr. Un- 
termyer. 

Mr. Untermyer. I know there has been. 

Senator Walsh. But the matter has never seemed troublesome 
to me. 

Mr. Untermyer. Do you not think that the word "concurrent" 
means " coordinate " ? 

Do you think that it means that the Federal power should be 
supreme, or do you think that it means that where there is legis- 
tion in a State, the State shall have no voice in the change of that 
legislation, or in its being overridden? 

Senator Walsh. Of course, I know what the intention was in 
framing the amendment. 

Mr. Untermyer. I think a reasonable construction would be thai 
those portions of the enforcement law that provide for interstate 
commerce, for the prohibition of the manufacture and sale of intoxi- 
cating liquors in interstate commerce — that there Congress would be 
supreme, but that when Congress undertook to intervene in the pre- 
vention of the domestic sale of liquors, within the States, it would 
have to have the assent of the States in enforcement legislation and 
could not legislate contrary to the existing State law. I think that 
if the State did not legislate at all, then Congress could legislate ; but 
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where the State has legislated, I do not undertake to say what the 
Supreme Court may say about it. * 

Senator Walsh. Concurrent power means concurrent power ; that 
is, that the Congress has the power to legislate about a matter and 
the State has the power, and the State enforces its own law and the 
Federal authorities enforce the congressional act. 

Mr. IJNTERMrER. Of course, there may be two offenses for the same 
act, one against the Federal statute and one against the State law. 

Senator Walsh. That is not new in our system. 

Senator King. And there may occur a conflict between the Federal 
law and the State law. 

Senator Walsh. If you are indicted under a State law, if you 
liaA^e violated a State law, you are punished by the State authorities; 
and at the same time if what j^ou have done constitutes a violation 
of a congressional act, you may be punished under the Federal 
law. 

Mr. Untermyer. Senator Walsh, would you not think the Con- 
gress would have stated that the States have cumulative power in- 
stead of " concurrent " power, or " independent power," if the word 
was intended to mean what you say ? 

Senator Walsh. Maybe the authority might be spoken of as 
" cumulative," but I do not think that " cumulative " would express it. 

Mr. Untermyer. Well, then, " independent power " ? 

Senator Walsh. It seems to me "concurrent" is a very appro- 
priate word. 

Mr. Untermyer. It is appropriate to make business for the law- 
yers. 

Senator Walsh. Well, look; we might very properly say that a 
State and a municipality may have concurrent power. They have 
long had concurrent power to regulate the sale of intoxicating 
liquors. 

Mr. Untermyer. I have never known of any such power. 

Senator Walsh. It is quite common with us, out in my country. 
Take it in our State, the legislature took the sale of explosives in 
its mining regulations, and we have to take care of the explosives* 
I was called upon to take part in an extensive litigation which pre- 
sented the case of a State statute prohibiting the sale of explosives 
under certain circumstances, and a municipal ordinance prohibiting 
the sale of explosives under certain circumstances. 

Mr. Untermyer. Under different circumstances? 

Senator Walsh. No; under slightly different circumstances, the 
municipal regulations being somewhat more liberal than the State 
legislation. The State statute extended to every acre and every 
square foot of the State. 

The municipal ordinance only applied within the city. If you 
did the act within the city, you violated at once the State law and 
the municipal law. 

Mr. Untermyer. Yes, there are ini^umerable authorities to the 
effect that for one crime you can be punished under the Federal law 
and independently under the State law. But that is not what is 
meant by " concurrent " legislation. 

Senator King. I think where there are liquors the municipalities 
still take control of the liquors and the State remits to them that 
power. 
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Senator Walsh. We have in our State a statute making it a 
crime to sell liquor to Indians. There is also a Federal statute 
making it a crime to sell liquor to an Indian; and if a man sells 
liquor to an Indian he may be prosecuted under the State statute 
and also under the Federal law for violation. Why can it not be 
said that the State and the Federal authorities have concurrent juris- 
diction over the sale of intoxicating liquors to the Indians ? 

Senator Norris. I always understood the word "concurrent" as 
applied to the jurisdiction of Congress, as just a little bit different; 
that it meant that where Congress had jurisdiction over the same 
subject matter, the action could be commenced in either court; but, 
having once been commenced in one court, it could not be commenced 
in the other one. 

Senator King. I do not think 

Senator Norris. You may be able to bring your lawsuit, your 
caus^ of action, before three or four different justices of the peace 
and not pursue it before all of them. 

Mr. UNTERMYER. You may begin an action in the Federal court 
and another in the State court for the same cause of action and 
you can not plead the pendency of an action in one against an action 
in another. That has been held repeatedly. You could not bring 
two actions in the State court for the same cause in different juris- 
dictions of the same State. 

Senator Walsh. But let me remark that that does hot even go to 
the question of jurisdiction. The other court has jurisdiction be- 
yond question, and if it rendered a judgment it would not be want- 
ing in jurisdiction; but under the rules of practice and procedure 
you may put in a plea of abatement that the same action is pending 
m another court. 

Senator Norris. Yes; and when you put in that plea it is a good 
defense. It only bears out what I have said as to conducting an 
action in another court. 

Mr. Untermyer. As I understand, a man can sue, for instance, on 
a promissory note at the same time in 48 States without a plea of 
abatement, and the plea of an action pending in another State is 
not available. 

Senator Walsh. If a man is brought into, a State court, he can 
not plead another action pending in the Federal court in the same 
State. 

Senator Norris. Yes; if he has a judgment in one of those he can 
plead it. You can not get relief twice. 

Mr. Untermyer. No; but he can have many actions pending in 
various States for the same cause of action, but can get only one 
satisfaction. 

Senator Norris. That is the difference as to a constitutional 
amendment. You can not be punished twice for the same offense, 
provided that the State law and the Federal law each prohibit and 
prescribe a penalty, and in any of these other cases satisfaction can 
be plead anywhere on earth. 

Senator Walsh. That is correct with respect to a civil action, 
because you can not get two judgments, but it is not correct with 
respect to a criminal action. In a criminal action a man may be 
twice punished for the same act, it being an offense under two pro- 
visions of law. I have seen it often in my own State. 
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Senator Norris. I have not a doubt but what you are right. 

Senator King. Unless Mr. Untermyer has something ftirther to 
submit, Mr. Chairman, I think we had better adjourn. 

Mr. Untermyer. I am indebted to you for your patience. If 
there is anything further we can do to enlighten you gentlemen, we 
are at your service. I would like the stenographer to hand to the 
chairman that proposed amendment. 

Senator Sterling. Mr. Wheeler, you asked a while ago that you 
might submit some affidavits ; and also do you care to make another 
statement to the committee? 

Mr. Wheeler. I want to make a brief reply to what has been 
said, and which has not been covered quite adequately in view of 
what has been submitted this morning. We ^io not care to make a 
further oral statement to the committee, unless the committee cares 
to have us do so, but I think it is only fair, in view of what has 
been said here, that we should have a chance to reply. ' 

Senator Sterling. How much time would you occupy if you make 
an oral statement ? 

Mr. Wheeler. I think we would make our statement inside of 20 
minutes or 25 minutes. 

Senator Sterling. Will the committee reconvene after luncheon 
in order to hear that ? 

Senator King. I have another committee meeting and I can not 
be here. Probably Mr. Wheeler would want a little time to prepare. 

Mr. Wheeler. Could it be done on Monday ? 

Senator Sterling. We have another meeting of the Judiciary 
Committee at 11 o'clock on Monday. It is the regular meeting day. 

Mr. Untermyer. May I interject, before we adjourn? There is 
another paper that I want to submit, that I think you will find in- 
teresting. That is in regard to different patent niedicines and the 
alcoholic contents in them. 

Senator Sterling. That subject, I think, has been pretty well 
covered. 

' Mr. Untermyer. I have not seen it anywhere in the record. It is 
not in the record. There is testimony of the witnesses here, and we 
liave the analyses made in the laboratory of all these various things. 

Senator King. I would like to have that in. 

Mr. Untermyer. I believe it would be of some use to you. I think 
it will be rather surprising to most of you. It is surprising to find, 
for instance, that Coca-Cola contains more alcohol than beer. 

Senator King. I move that it be filed, and we can consider putting 
it in the record later on. 

Mr. Untermyer. We would like to have it go in the record if there 
is no objection. 

Senator Sterling. Just submit it. 

Mr. Untermyer. Very well. 

Senator Sterling. The following papers presented by Mr. Unter- 
myer will be inserted in the record as a part of his argument : Memo- 
randum of experiments by Dr. Edward M. Pemberton and Prof. 
Harry T^. HoUingsworth ; affidavit of Lewis B. AUyn; and memo- 
randum of certain calculations based upon the affidavits of Dr. Pem- 
berton and Prof. HoUingsworth. 
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(The memorandum by Dr. Pemberton is here printed in full, as 
follows:) 

Memobandum of Additional Expebiments With Respect to the Effects or 
A Beverage With an Alcoholic Content of 2.75 Pee. Cent by Weight. 

Dr. Edward M. Pemberton, B. Sc, M. D. professor of psychologj^ and pliarma- 
cology at the University of Arkansas, at Little Rock, Ark., during tlie spring 
of 1919, conducted a series of experiments upon men, most of whom were total 
abstainers. 

The fluid used was alcohol 2.75 per cent by weight diluted In ^vater; in one 
instance a little lemon juice was added to make the solution more palatable. 

CASE no. 1. 

Dr. Pemberton first experimented upon himself. He is 36 years of age, 
\reighs 175 pounds. He has not used alcohol as a beverage for years and is 
rather susceptible to the effects of alcohol, as evidenced by the fact that some 
years ago he was appreciably effected by several glasses of port wine and on 
another occasion by two glasses of gin fizz. 

He states that he approached the experiments with the opinion that a reason- 
able amount of this percentage of alcohol would cause Intoxication. 

April 6, 1919, Had breakfast • at C.30 a. m. and did not eat again until 7 
o'clock p. m., so. that his es;periment was conducted on an empty stomach. He 
took the following quantities of 2.75 per cent alcohol by weight : 

Cubic 
centimeters. 

12 o'clock 500 

12.35 p. m 500 

1.10 p. m 500 

2.40 p. m 500 

3.10 p. m 500 

4. 00 p. m 500 

4.30 p. m 500 

5.00 p. m 500 

5.30 p. m 500 

Total, 4,500 cubic centimeters equal to 4^ liters, equal to 4| quarts. 

He states that, aside from a slight disturbance of the stomach due to the 
quantity of the fluid, he went about and made his visits, talked on various 
subjects without any noticeable effects, and that he felt convinced that his 
stomach could not contain a sufllcient amount of the solution to produce in- 
toxication. 

case no. 2. 

April 7, 1919, subject 26 years of age, weight 165 pounds ; student. He had 
not touched alcohol in any form for months, and was not even a moderate 
drinker. 

He had lunch at 12.30 and then took the following quantities of 2.75 per 

cent alcohol by weight in water solution : 

Cubic 
centimeters. 

3.45 p. m 500 

4.15 p. m 500 

4.50 p. m 500 

5.10 p. m 500 

Total, 2,000 cubic centimeters, equal to 2 liters, or 2.1 quarts. Subject 
showed no appreciable symptoms and felt perfectly normal. 

case no. 3. 

Same subject as in experiment No. 2, but on another day ; had breakfast at 

8.30 a. m. Then took the following quantities of 2.75 per cent alcohol by weight : 

Cubic 
centimeters. 

9.35 a. m 500 

9.45 a. m 500 

10.15 a. m 500 
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Cubic 

centimeters. 



11.30 a. m 500 

12.00 noon 500 

3.45 p. m 500 

4.05 p. m 500 

4.35 p. m 500 

4.55 p. m 500 

5.22 p. m 500 

5.32 p. m 500 

Total, 5,500 cubic centimeter!^, equal to 5.4 liters, equal to 5.8 quarts. Hii* 
locomotion, reflexes, and conversation were normal; apparently the only effect 
was experienced from the bulk of the fluid which he had ingested. 

CASE NO. 4. 

Subject the same as in cases 2 and 3. Had breakfast at 9 a. m. and lunch at 

1 p. m. Took the following quantities of 2.75 per cent alcohol by weight : 

Cubic 
centimeters. 

11.15 a. m 500 

11.45 a. m 500 

12.30 p. m 500 

1.35 p. m , 500 

1.45 p. m 750 

2.15 p. m 500 

2.45 p. m 500 

3.15 p. m 500 

3.45 p. m 500 

4.15 p. m 500 

4.45 p. m 500 

5.15 p. m 500 

Total, 6,000 cubic centimeters, or 6 liters, or 6^ quarts. Not the slightest 
symptom of intoxication appeared in the subject; he conversed on technical 
topics, his locomotion was perfect. 

CASE NO. 5. 

April 9, 1919, subject 29 years of age, weight 140 pounds, occupation dis- 
pensary drug clerk. Had breakfast at 8.30 a. m. and lunch at 1 p. m., and then 
took the following quantities of 2.75 per cent alcohol by weight : 

Cubic 
centimeters. 

9.50 a. m ^ 500 

10.10 a. m , 500 

10.35 a. m 500 

11.05 a. m • 500 

4.25 p. m 1,000 

4.58 p. m 500 

5.25 p. m 500 

5.30 p. m 500 

Total, 4,500 cubic centimeters, equal to 4.5 liters, or 4| quarts. There was no 
apparent effect upon the reflexes or locomotion ; conversation normal. Experi- 
enced pressure in the stomach due to the bulk of the fluid. 

CASE NO. 6. 

April 12, 1919, subject's age 30, weight 166 pounds, occupation student. He 
breakfasted at 7.45 a. m., and had lunch at 12 o'clock; had not taken any 
alcohol in any form for months and admitted that he was extremely susceptible 
to any form of stimulants. Expressed the fear that he might become intoxi- 
cated. Took the following quantities of 2.75 per cent alcohol by weight: 

Cubic 
centimeters. 

8.17 a. m 1000 

9.00 a. m ^ 500 
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Cubic 
centimeters. 

9.45 a. m 500 

11.50 a. m 500 

2.20 p. m - 500 

2.56 p. m 1 500 

3.40 p. m 500 

4.35 p. m 500 

5.03 p. m 500 

Total, 5,000 cubic centimeters, equal to 5 liters, or 5.3 quarts. Did not 
become Intoxicated, but as the experiment progressed the first effects of the 
administration of 1,000 cubic centimeters upon the reflexes became less and at 
the conclusion of the experiment were entirely normal. 

CASE NO. 7. 

May 3, 1919, subject's age 25 years, weight 155 pounds, occupation student. 

I>oes not use alcohol as beverage; took following quantities of 2.75 per cent 

alcohol by weight : 

Cubic 
centimeters. 

2.37 p. m '- 1000 

2.48 p. m 500 

2.55 p. m 500 

3.25 p. m 500 

3.55 p. m 500 

Total 3,000 cubic centimeters or 3 liters, equal to 3 quarts. Both locomotion, 
reflexes, and conversation were normal. Was not intoxicated. 

CASE NO. 8. 

May 3, 1919, subject 26 years old, weight 155 pounds, occupation shoe clerk. 

Liunch at 1 p. m. Took* the following quantities of 2.75 per cent alcohol by 

weight : 

Cubic 
centimeters. 

2.45 p. m 1500 

3.15 p. m 500 • 

3.45 p. m 500 

4.15 p. m ^ 500 

4.45 p. m 500 

Total, 4,000 cubic centimeters, equal to 4 liters, or about 4^ quarts. Reflexes, 
conversation, and locomotion normal; was not Intoxicated. 

CASE NO. 9. 

May 3, 1919, subject's age 20 years, weight 140 pounds, occupation drug clerk. 
Had lunch at 1 p. m., and took the following quantities of 2.75 per cent alco- 
hol by weight: 

Cubic 
centimeters. 

2.30 p. m 1500 

3.00 p. m 500 

4.00 p. m 500 

4.30 p. m 500 

4.32 p. m 500 

4.48 p. m ^ 500 

4.50 p. m 500 

5.20 p. m 500 

Total, 5,500 cubic centimeters, equal to 5.5 liters, or to about 5.8 quarts. 
Pressure of the fluid upset the stomach. Conversation and reflexes normal dur- 
ing and after the conclusion of the experiment ; locomotion perfect ; subject not 
Intoxicated. 
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CASE NO. 10. 

May 3, 1919, subject 20 years of age, weight 133 pounds, occupation student. 
He does not use alcohol in any form. Had lunch at 1 p. m. ; took the follow- 
ing quantities of 2.75 per cent alcohol by weight : 

Cubic 
centimeters. 

2.50 p. m 1000 

2.54 p. m 500 

3.26 p. m 500 

4.16 p. m 500 

4.34 p. m 500 

Total, 3,000 cubic centimeters, or 3 liters, equal to 3 quarts. Reflex stimu- 
lation of the eyes; locomotion, conversation, and reflexes normal. Was not 
intoxicated. 

CASE NO. 11. 

May 10, 1919, subject aged 54 years, weight 178 pounds ; janitor. Had break- 
fast 6.30 a. m., lunch at 1 p. m. Took the following quantities of 2.75 per cent 

alcohol by weight: 

Cubic 
centimeters. 

10.08 a. m 500 

10.25 a. m 500 . 

10.45 a. m ^ 500 

11.11 a. m , 500 

12.29 p. m . 500 

12.50 p. m V 500 

1.30 p. m : 500 

2.10 p. m V 500 

2.40 p. m * 500 

3.05 p. m 500 

4.40 p. m 500 

5.16 p. m 500 

5.40 p. m 500 

Total, 7,000 cubic centimeters, or 7 liters, or 7^ quarts. No apparent effect 
on reflex or otherwise. Was not intoxicated. This subject had used alcohol 
during his life, but not for some time prior to the test because of the difficulty 
to obtain it in that particular State. 

CONCLUSION. 

Each of the subjects expressed confidence that they could not hold enougti 
of 2.75 per cent alcohol by weight to become intoxicated. This was likewise 
the observation of the experimenter. Symptoms which appeared during the 
course or at the conclusion of the experiments were due either to the pressure 
of the fluid In the stomach or to the reflex stimulation^ of the alcohol. By re- 
flex stimulation of the alcohol is meant its local effect on the mucous mem- 
brane or lining of the throat or stomach of the individual before the absorption 
of the alcohol, and consequently before It enters the blood and Is taken to the 
tissues. Consequently the effect Is local and not systemic, and this effect is 
not cumulative and tends to become less and less. In no Instances were the 
reflexes, conversation, or locomotion of the Individual other than normal at the 
conclusion of the experiment 

Dr. Pemberton gives his opinion based upon those experiments and many 
others conducted on animals, that a normal individual can not drink a sufficient 
quantity of 2,75 per cent alcohol to produce Intoxication. 

During the month of June, 1919, Prof. Harry L. Hollingworth, professor 
of psychology at Columbin University, conducted In his laboratory a series of 
extensive tests to note the psychological effects of the drinking of various 
quantities of beer. These tests were very elaborate, and some of the con- 
clusions produced therefrom are here presented: 

The subjects used in this i n vest! ffjit ion ranged from a total abstainer, 
through occasional and moderate users, to a case of fairly regular but not 
excessive user of alcoholic beverages. 

They ranged in age from just over 21 years to nearly 30 years. 
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They varied in body weight from 106 pounds to over 160 pounds, and in 
height from 5 feet 4^ inches to 6 feet 2^ inches. 

They ranged In general health from a very poorly nourished man with little 
appetite and a stomach easily upset to a regular member of a university rowing 
crew, accustomed to strenuous exercise. Several of the men had seen Army 
or naval service. 

They ranged in general disposition from a man of modest demeanor, quiet 
attitude, and scholarly interests, to one naturally given to argument, boasting, 
physical demonstration, and boisterous playfulness, through several interme- 
diate degrees. 

The doses of beer ranged from three 12.5-ounce bottles, the amount, approxi- 
mately, which the average human stomach can hold at one time, to the maxi- 
mum amount which the heaviest of the six drinkers could consume in a period 
of two and a half hours. In time of administration the doses varied from 
one bottle in half an hour to one bottle every 10 minutes for a period of an 
hour after already having taken three bottles in the previous hour and a 
half and drunk beer in large amounts during the preceding week, with eight 
bottles on the preceding two days. 

Since the effects of the beer taken into the stomach are found to disappear 
in from one to two hours, it is believed that this schedule of doses represents 
the maximum effect that can be secured from drinking beer containing not 
more than 2} per cent alcohol by weight. "^ 

The processes tested and measured ranged from simple tests of motor speed 
and the reflexes Involved in the heart beat, through processes involving steadi- 
ness of arm and hand, coordination of eye and hand, control of speech processes, 
forming of simple associative bonds in learning, up to the higher mental 
processes involved in reacting to logical relations and in mental calculation. 
, All the recognized scientific precautions were observed throughout the exi)eri- 
ment. A control dose was used, resembling as closely as possible the standard 
beer. Blank days were also introduced on which no doses at all were given. 
The subjects were unaware of the way in which their records were influenced, 
except from introspection. The experimenters did not know on any given 
day the nature of the dose under the influence of which the men were working. 
The subjects did not know that a " control " dose was part of the technique. 

The effects are most marked in steadiness and in mental calculation. They 
are next most conspicuous in tapping, in learning, and in naming opposltes, 
and least of all In coordination and in color naming (control of speech). 

The maximum influence on the score, that shown in the steadiness test, is 
only about half as great as the influence, on this same function, of the amount 
of caffein contained in two ordinary cups of coffee, and the unsteadiness pro- 
duced by three or four bottles of beer is approximately equal to that pro- 
duced by a hearty meal (fruit, fish, roast beef, potatoes, peas, asparagus, let- 
tuce, tomatoes, strawberry short cake). 

The striking effect on the pulse rate is considerably less than the similar 
acceleration that ensues after eating a hearty meal, such as that above de- 
scribed. 

The influence of the beer on the remaining processes is entirely comparable 
In amount (although in some cases different in direction) to the effects pro- 
duced on the same processes by the amount of caffein contained in two ordi- 
nary cups of coffee. 
The amounts of beer taken in the maximum dose here used were about twice 
The influence of the beer on the remaining processes is entirely comparable 
amount to drink. These amounts were endured here only because the com- 
pensation of the subjects for the whole experimental period depnded on their 
persisting to the end of the investigation and the last bottles of beer were 
uniformly drunk under protest and with loathing. The symptoms of unusual 
conduct produced on the final beer day in this experiment on the part of two 
of the subjects were only attained by their going without food throughout the 
day, and by the prescription of the doses in a scientific fashion so as to pro- 
duce the maximum possible result, taking advantage of all possible cumula- 
tive effect by gradually increasing the amount of beer taken Into the system 
up to the point at which the effects of the beer first taken had definitely begun 
to disappear. 

Under this extreme influence there were none of the symptoms commonly 
associated with alcoholic intoxication — no falling down, no staggering, no ob- 
scenity, no personal untidiness, no fighting, and three of the subjects showed 
no signs to expert observers of having taken liquor at all. 
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If by intoxication is meant demonstrable effect on the working efficiency of 
the individual, I have shown that such effect is present, and that it is entirely 
comparable in amount and often in direction to the effect produced by the 
caffein in two ordinary cups of coffee and by the ingestion of a hearty noon- 
day meal. 

If by intoxication is meant a condition in which the individual is a social 
nuisance, an object of personal disgust and repugnance, and likely to injure 
either himself or others by his overt conduct, it is my judgment that in the case 
of the average individual this condition can not be produced at all bv drinking 
beer containing not more than 2| per cent of alcohol by weight. 

[District Court of the United States, Southern District of New York. Joseph B. Ever- 
ard, etc., complainants, v. James Everard's Breweries et al., defendants. The Jacob 
Hoffman Brewing Co., complainant, v, Mark Eisner, collector of internal revenue of the 
third district or New York, and Francis G. Caffey, United States attorney for the 
Southern District of New York, defendants.] 

(The affidavit of Mr. Lewis B. Allyn referred to is here printed in 
full, as follows:) 

State of New Yobk, 

County of New York, ss: 

Lewis B. Allyn, being duly sworn, deposes and says : 

I. My name is Lewis B. Allyn, and I reside at No. 60 Western Avenue, West- 
field, Mass. I am a graduate of the State normal school, Westfield, Mass., 
class of 1897, with sum/ma cum laude, from the three years* chemical course. 
In 1898 I studied advanced physical measurements at the Lawrence Scientific 
School, Harvard. From 188© to 1901 I was instructor of chemistry in the 
Warren (Mass.) High School. From then until 1903 I was head of the chem- 
istry department of Perkins Institution, of South Boston, Mass., and during 
this time I studied advanced organic chemistry at the Massachusetts Institute 
of Technology, Boston. 

II. In 1903 I entered the employ of the State of Massachusetts and became 
the head of the chemistry department of the State normal school before men- 
tioned, holding this position for 11 years. I have been chemist for the town of 
Westfield for nearly nine years. In addition to this I have several times been 
chairman of the board of health of that town. From 1910 to 1912 I was con- 
nected with the editorial department of Collier's Weekly, performing many 
chemical investigations, and have written many articles relative to the results 
of these investigations, principally along the line of the analyses of foods, bever- 
ages, and medicines. 

III. From 1913 to the present time I have been director of the McClure Lab- 
oratories at Westfield, doing a great amount of special and regular anlyses of - 
foods and beverages. 

IV. I am a member of the Connecticut Valley Chemical Society, the Society 
of Applied Engineering, and of the American Chemical Society. I am the 
author of the Elementary Applied Chemistry (Ginn & Co.), a textbook for high 
schools and colleges. 

V. My experience, training, and work has been along the line of chemical 
investigations of foods, beverages, and the like. I have made many ofiicial 
analyses of foods for export during the period of the war and have testified in 
the Federal court as a chemical expert for the Government and am a fairly con- 
stant attendant at the meetings of the Association of Agricultural Chemists. 

VI. During the course of my chemical investigations for the McClure pub- 
lications and for numerous firms, corporations, and individuals, I have, from 
time to time, chemically analyzed large numbers of patent medicines, fiavoring 
extracts, and beverages, covering a wide range of investigation. In the course 
of such Investigations I have particularly been charged with the duty of deter- 
mining and have determined the amount of alcohol by weight and by volume 
in such preparations. The preparations which were submitted reached me In 
sealed packages, in most instances, the seal expressly stating that the articles 
contained were the genuine articles and were in the original packages. From 
such certificates and from other sources, I have every reason to believe and 
do believe that the articles examined by me were the original preparations 
made by the manufacturers of such articles and were not tampered with. 

VII. Among many such Investigations, I set forth the following: 
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Mbmobanda on Incbease in Alcohol in Homemade Root Beeb. 

Hire's: Cold water (50** F.), 10 quarts; sugar, 2 pounds; yeast, 1 cake; 
extract, one-half bottle. 





Alcohol. 




volume. 


By 
weight. 


After 36 hours 


Per cent. 

0.53 

.63 

.63 

• 89 


Percent. 
0.42 


After 48 hours 


.50 


After 72 hours •» 


.50 


After 96 hours 


.70 







Boardman's: Warm water (100° F.), 5 quarts; sugar, 1 pound; yeast, one- 
half cake; extract one-fourth bottle. 





Alcohol. 




volume. 


By 
weight. 


After 36 hours 


Per cent. 
0.86 
1.19 
1.58 
2.05 


Per cent. 
0.68 


After 48 hours 


.96 


After 72 hours 


1.24 


After 96 hours 


1.63 







7Vmtc«.— Mo-Cola, Ocala Bottling Works, Ocala, Fla. (Florida Woman's Christian Temperance Union), 
1.27 per cent by volume, 1 per cent by weight. 

Cider from fanners. 



1.. 

2-. 

3.. 

4.. 
5.. 
6.. 
7.. 
8.. 
9.. 
10, 
11. 
12, 
13. 
14. 
15. 



Sample No.- 



A verage . 



Purchased from- 



Lefibaugh 

Famum's 

Mimdale 

Haley (Southwick) 

D. L. AUyn, Montgomery 

E. C. Clark, Wyben 

C. E. Hayden, Westfleld 

M. E . Camp , Montgomery 

R. Russell, Soutiiampton 

H. H. Kelso, Montgomery 

J. J. McElligott, Wyben. 

Lawrence Clark, Montgomery. 

Fred Clark, Southampton 

Glen Herrick, Montgomery 

C. A. Williams, Montgomery.. 



Alcohol. 



volume. 



Percent. 
6.10 
6.18 
3.97 
6.48 
6.41 
6.95 
7.02 
8.53 
6.79 
7.53 
6.33 
7.44 
6.41 
5.72 
5.87 



6.28 



By 
weight. 



Percent. 
6.12 
6.19 
3.41 
6.44 
5.37 
5.81 
6.87 
6.83 
4.61 
6.98 
4.20 
5.91 
5.07 
4.51 
4.64 



5.19 



123873— 19— PT 3- 



-6 
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Alcohol content by volume and weight, 

PATENT MEDICINES FROM LABORATORY FILES. 



Sample. 



Alcohol. 



By 
volume. 



Wingolf Brand Stomach Bit- 
ters 

Wine of Pomelo or Grapefruit 
with iron and wine 

Waterbury's Compound , 

Walker's Tonic , 

Thompson's Laxative Bitters . 

Tanlac 

Swift's Specific 

Sella Vitae . 

Shore's Mduntain* Oil* * Lini- 
ment 

Sante ^ 

Ru-Mex-01 

Purogen 

Portolron Stomach Tonic 

Peter's Kuriko 

PeruWan Tonic 

Parmint 

Matt J. Johnson's No. 6088... . 

Leithhead Stomach Bitters... 

Lepso 

Laxatone 

Lash' Kidney and Liver Bit- 
ters 

Kola Cardinette 

Itoenig's Nerve Tonic 

Kickapoo Sagwa 

Hostetter's Stomach Bitters . . 

Severa 

A. D. S. Iron Tonic Bitters 

A. D. S. Viburnum & Celery 
Compound 

A. D. S. Pelvitone 

Wine of Phosphoglycerine of 
Lime 

A. D. S. Kidney Remedy 

Vinol (second sample) 



Per cent. 

26.80 

16.10 

11.25 

1&97 

14.50 

16.40 

16. 87' 

15. 95 

39.70 
25.70 
22.80 
24.50 
■ 19.40 
12.80 
24.65 
12.80 
14 
41.50 

5 

9.44 

21.16 
13.70 
3.05 
15.60 
24.52 
24.18 
18.69 

17.22 
19.17 

18.68 
14.04 
10.82 



By 
weight. 



Per cent. 

21.94 

13.03 
9.07 
15.42 
il.72 
13.29 
13.69 
12.91 

33.08 
21.02 
18.59 
20.01 
15. 76 
10.33 
20.14 
10.33 
11.31 
34.68 

4 

7.60 

17.22 
11.06 
2.43 
12.62 
20.02 
19.76 
15.05 

13.85 
15.45 

15.05 

n.22 

8.50 



Sample. 



Peptona 

Manola } 

Wincamis (second sample). . . 

Kodol 

Peruna (second sample) 

Caripeptic 

Dr. Sfiles Restorative Tonic. . . 

Warner's Safe Remedy 

Cooper's New Discovery 

(third sample) 

Dr. Kennedy's Favorite 

Remedy 

Rexall's Peptonized Iron 

Tonic 

Baldwin's Compoimd Extract 

of Sarsparilla 

Trinner's American Elixir of 

Bitter Wine 

Riker's Beef, Iron & Wine 

Dr. Greene's Nervura 

A. D. S. Cod Liver Oil 

Rexall's Americanitis Elixir . . 

Rexall's Mucutone 

Rexall's Kidney Remedy 

Hymosa. 

Munyon's Paw Paw 

Dr. (Jrady's Pure Malt Rye. . . 

Chionia 

Dr. Miles' Heart Treatment . , . 

Sanmetto 

Schenck's Tonic 

Rexall's Sarsaparilla Tonic 

Old Monk's Bitters 

Lundin's Sarsaparilla 

Dr. Kilmer's Heart Medicine.. 
French Blood Wine 



Alcohol. 



By 
volume. 



Per cent. 
18.98 
15.73 
17.55 
10.03 
11.88 
14.43 
8.34 
1L96 

19.45 

n.09 

14.60 

12.92 

17.66 
19.54 
16.78 

9.33 
12.07 
22.22 
13.95 
18.13 
20.39 
46.00 
20.35 

8.18 
18.55 
28.25 
22.58 

9.48 
21.49 
10.35 

8.33 



By 
weight. 



Percent. 

15.30 

12.61 

14.23 

7.94 

9.45 

11.67 

6.57 

9.53 

15.80 

8.80 

11.80 

m 

10.30 

m 

14.21 

15.76 

13.48 

7.37 

9.61 

17.99 

U.27 

14.63 

16.47 

38.75 

16.58 

6.43 

15.06 

23.17 

18.30 

7.67 

17.46 

8.33 

6.63 



PATENT MEDICINES. 



Hofl's Vitalizer 

Hubbard's Rheumatism 
Syrup. 

Hale's Honey or Horehound 
and Tar 

Green's Nurvura 

Gilbert's Gravel Root Com- 
poimd 

Gerstle's Female Panacea 

Foster's Celebrated Bitters. . . 

Elmore's Rheumatism Gou- 
taline 

EUxir of Bitter Wine 

Eckman's Alternative 

De Witt's Stomach Bitters 

Cooper's New Discovery 

Cooper's New Discovery 
(second sample) 

Columbia Stomach Bitters... 

Congress Bitters 

Collin's Ague Remedy 

Cardinal Stomach Bitters 

Cardial Laxative 

Burdock Blood Bitters 

Bucklen's Electric Bitters . . . 

Bowe's Turf Club Bitters 

Berg's Health Tonic 

Berg's Hawkeye Bitters 

Bamboo Brier Blood Builder . 



34.30 
5.10 



13.50 
16.85 

14.30 
15.90 
30.20 

15.00 
15.45 
14.55 
33.70 
15.10 

32.20 
19.85 
28.45 
26.35 
32.25 
18.44 
18.90 
19.45 
18.20 
24.25 
27.60 
31.10 



Baker's Plain Relief 

A. D. S. Iron Bitters 

Quaker Herb Extract 

Mr. Zadock Porter's Medicated 

Stomach Bitters 

Penma 

Patne's Celery Compound. . . . 

Old Kentuc^ Bitters 

Nyal's Iron Tonic Bitters 

McLean's Tar and Wine Lung 

Balsam 

Goud's Pepto Mangan 

Hood's Sarsaparilla 

Kilmer's Swamp Root 

Lydia Pinkham's Vegetable 

Compound 

Tanlac 

Vamesis 

Vinol 

Wyeth's Beef, Iron and Wtne 

Warner's Safe Cure 

Wincamis 

Nuxcara 

Wine of Peruvian Bark 

Mark Tonic Bitters 

Triner's Angelica Bitter Tonic 

TonaVita 

Dr. Simpson's Swamp Root. 



18.55 
17.45 
17.05 

30.10 
23.65 



16.06 
14.16 
13.82 

24.74 
19.30 



18.20 


14.77 


30.85 


25.38 


17.35 


14.07 


12.65 


10.20 


16.00 


12.96 


15.45 


12.60 


18.75 


15.22 


16.75 


13.57 


12.75 


10.28 


13.05 


10.53 


16.16 


13.08 


22.20 


18.09 


13.85 


n.i9 


16.16 


13.08 


8.10 


6.60 


2L40 


17.43 


18.50 


16.02 


17.90 


14.62 


22.36 


16.58 


13.05 


10.53 
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Alcohol content hy volume and weight — Continued. 

EXTRACTS. 



Sample. 



Sunbeam vanilla 

Sunbeam Lemon 

Baker's Vanilla 

Johnson's Vanilla 

'Sauer's Vanilla 

Colton's Vanilla 

Colton's Oranere 

Colton's Lemcm 

Colton's Almond 

Miner's Vanilla 

Miner's No. 2 Vanilla 

Miner's Extra Highgrade 
Golden Rule Flavorings: 

Strawberry 

Raspberry 

Blackberry 

Loganberry 

Dr. Price's Lemon 

Dr. Price's Orange 

Dr. Price's Vanilla 

Batavia Lemon 

Batavla Vanilla 

Slade's Lemon 

Slade's Vanilla 



1 

Alcohol. 1 


By 
volume. 


wei^t. 


Per cent. 


Per cent. 


43.56 


36.56 


87.85 


82.92 


34.54 


28.56 


43.32 


36.33 


39.61 


33.00 


37.14 


30.83 


86.61 


81.36 


87.55 


82.54 


40.47 


33.76 


45.71 


38.50 


47.08 


39.75 


4L00 


34.24 


13.43 


10.86 


12.49 


10.08 


10.82 


8.71 


13.81 


11.15 


84.27 


78.52 


88.16 


83.31 


46.44 


39.14 


86.28 


80.96 


43.93 


34.57 


89.39 


84.88 


36.26 


30.06 



Sample. 



Frank E. Harris Vanilla 

Frank £. Harris Lemon 

Larkin Co.'s Vanilla , 

Foss Lemon 

Foss Orange 

Seeley's Vanilla 

Richelieu Vanilla 

Economy Food Products Va 

nilla 

Bee Brand Lemon 

Bee Brand Vanilla..... 

Mexo-Cniz Vanilla 

Benefit Brand Peppermint . . . 

Benefit Brand Almond . . 

Benefit Brand Wintergreen.. 
Williams a Carlton Lemon. .. 
Williams A Carlton Vanilla.. 
Williams A Carlton Jamaica 

Ginger 

Westfleld Brand Vanilla , 

Van Duzer's Peppermint 

Union Pacific Tea Co. Pepper 

mint 

Standard Jamaica Ginger 



Alcohol. 



voliune. 



Percent. 
36.64 
87.44 
52.68 
82.82 
85.09 
34.97 
40.08 

42.23 
80.24 
43.32 
36.95 
67.97 
84.74 
58.54 
81.58 
42.62 

93.09 
31.32 
44.43 

48.43 
47.08 



By 
weight. 



Percent, 
30.39 
82.50 
45.00 
76.50 
79.60 
28.93 
33.40 

35.25 
75.10 
36.33 
30.67 
60.28 
78.98 
50.62 
75.15 
35.70 

89.70 t 

25.79 

37.33 

41.00 
39.75 



The above investigations show conclusively that the preparations herein 
jnentioned contain relatively large amounts of alcohol. 

Lewis B. Aixyn. 
Sworn to before me this IQth day of April, 1919. 
[SEAL.] Robert Oliver, 

Notary Public^ Kings County j No. 55. 
Certificate filed in New York County, No, 25. 

(The memorandum of calculations based upon affidavits is here 
printed in full, as follows:) 

Assume that mild intoxication exists when the alcoholic content of the blood 
is 0.153 per cent. 

Assume that a dose of alcohol equal to one one-thousandths of the weight of 
a man will give one-tenth of 1 per cent of alcohol in his blood. (These assump- 
tions are based upon Schweisheimer and Central Control Board of Great 
i;rltain. ) 

How much would a man, weighing 150 pounds, have to drink at one time to 
reach this point of Intoxication: (a) of 2.75 beer; (ft) of 0.5 beer? 

One kilogram equals 2.204 pounds ; therefore 150 iwunds equals 68 kilograms. 

If one gram per kilogram dose of alcohol (1 to 1,000) gives one- tenth of 1 per 
cent of alcohol in the blood, then to get 0.153 per cent it would require 1.53 
grams per kilogram of body weight. 

Our man weighing 68 kilograms, therefore, would have 68 times 1.53 grams, 
equal to 104.04 grams of alcohol as a necessary dose to produce such result. 

Twenty-three and forty-seven hundredths grams of alcohol equal 1 fluid 
ounce ; therefore 104.04 grams of alcohol equals 4.43 fluid ounces of alcohol, so 
that our man would require 4.43 fluid ounces of alcohol as a dose to get 0.153 
per cent of alcohol in his blood. 

As 1 pint of 2.75 beer contains 0.56 fluid ounce of alcohol. It would take 7.9 
pints of such beer to equal 4.43 fluid ounces, or 3 quarts 14.4 fluid ounces of 
2.75 beer. 

It would require of 0.5 beer seven times 7.9 pints, or 55.3 pints, equal to 27 
quarts, 20.8 fluid ounces ; as the maximum limit of stomach capacity is 3 pints, 
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11 would require therefore 18 times the stomach's capacity to ingest at one time 
euiough of 0.5 per cent beer to roach a point of mild intoxication. 

How much would a man, weighing 175 pounds, have to drink at one time to 
reach this point of intoxication: (a) Of 2.75 beer; (&) Of 0.5 beer? 

One hundred and seventy-five pounds equals 79 kilograms. 

As our nian would have to take 1.53 grams of alcohol per kilogram of body 
weight, he would take 79 times 1.58 grams, equal to 120.87 grams, of alcohol. 

Twenty-three and forty-seven hundredths grams of alcohol equals 1 fluid 
ounce ; therefore 120.87 grams of alcohol equals 5.15 fluid ounces of alcohol, so 
that our man would require 5.15 fluid ounces of alcohol as a dose to get 0.153 per 
cent of alcohol in his blood. 

Calculated as in Exhibit 1, 5.15 fluid ounces of alcohol is the amount of alco- 
hol contained in 9.2 pints of 2.75 beer, equal to 4 quarts, 19.2 fluid ounces. 

Similarly with 0.5 beer to get 5.15 fluid ounces of alcohol would take seven, 
times the amount of beer as in the case of 2.75 beer, which is equal to 64.4 pints, 
or 21 times the capacity of the stomach. 

How much would a man weighing 200 pounds have to drink at one time to 
reach this point of intoxication: (a) of 2.75 beer; (&) of 0.5 beer? 

Two hundred pounds equals 90 kilograms. 

As we have seen, he would have to take 1.53 grams per kilogram of body 
weight to reach this point ; his body weight being 90 kilograms, it would re- 
quire 90 times 1.53 grams of alcohol, which is equal to 137.7 grams of alcohol 
and calculated as above, is equivalent to 5.86 fluid ounces of alcohol. 

The amount of 2.75 beer, which contains 5.86 fluid ounces, has 10.46 pints, or 
5 quarts, 7.36 fluid ounces. 

Of 0.5 beer it would take seven times 10.46 pints, or 73.22 pints, which is 24 
times the capacity of the stomach. 

Senator Sterling. There will also be inserted in the record all of 
the affidavits in the New York injunction suit, both for the plaintiffs 
and defendants. Those for the defendants will not include the affi- 
davits heretofore printed on pages 72 to 77 of part 1 of the hearings. 

(The affidavits referred to are here printed in full, as follows:) 

AFFIDAVITS FOB PLAINTIFFS. 

Hobart Amory Hare, being duly sworn, deposes and says : 

I. I reside at 1801 Spruce Street, In the city of PhUadelphia, State of Penn- 
sylvania. 

II. I am professor of therapeutics, materia medica, and diagnosis in the Jef- 
ferson Medical College, Philadelphia, and have been such for the last 28 years. 
Prior to that time I was demonstrator of experimental therapeutics in the Uni- 
versity of Pennsylvania. During the last 28 years I have been visiting physician 
to the Jefferson Hospital and to other hospitals. I received the degree of M. D. 
from the Medical School of the University of Pennsylvania in 1884 and bachelor 
of science in 1885. I am a member of the following socities : American Physio- 
logical Society, Association of American Physicians, American Medical Associa- 
tion, and the Pathological Society of Philadelphia. 

III. I am the author of the following works: Text Book of Practical 
Therapeutics with Special Reference to the Application of Remedial Measures 
in Disease and Their Employment upon a Rational Basis, octavo of 1,023 pages, 
seventeenth edition, published in 1918 by Lea & Febiger, of Philadelphia and 
New York, which said work has been translated Into the Chinese and Korean 
languages ; Diagnosis in the Office and at the Bedside, the Use of Symptoms and 
Physical Signs in the Diagnosis of Disease, octavo of 548 pages, seventh edition, 
published in 1914 by Lea & Febiger ; Text Book of the Practice of Medicine for 
Students and Practitioners, octavo of 969 pages, third edition, published in 1915 
by Lea & Febiger; National Standard Dispensatory, Containing the Natural 
History, Chemistry, Pharmacy, Actions, and Uses of Medicines, in conjunction 
with Charles Caspari, jr., Phar. D., and Henry H. Rusby, M. D., octavo of 2081 
pages, third edition, published in 1916 by Lea & Febiger ; and of various essays 
dealing with the action of drugs upon the human body. 

IV. It is not generally known that there is produced in the human body 
every day certain quantities of alcohol, not infinitesimal, but in very definite 
amount, and for this reason alcohol can not be considered a foreign sub- 
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stance, and therefore can be considered as being practically at all times pres- 
ent in the human body. This alcohol is produced principally, if not entirely, 
by fermentation processes in the intestinal tube; it i*^ iibsorbed and is con- 
tained in the fluids and tissues of the body in general. It appears therefore 
that the body is accustomed daily to the utilization or oxidation of a certain 
percentage of alcohol which is utilized or oxidized in exactly the ame man- 
ner as alcohol which is produced outside the body and then swallowed in 
ordinary quantity. For these reasons alcohol can not be considered as a for- 
eign substance to which the ti^sues are entirely unaccustomed, and the effects 
which it produces are governed entirely by the quantity ingested and by 
the ability of the body to deal with a substance with which it is qualified. ta 
deal. If taken in such quantities as to be beyond the power of the body to- 
utilize it or oxidize it, it, like every other substance capable of being swal- 
lowed, is capable of producing evil effects. This is true, for example, of 
water and ordinary table salt. In other words, the question of the power or 
influence of a given substance introduced into the body is determined by the 
quantity and concentration of that substance. In general terms, the greater 
the quantity and the greater the concentration, the greater the effect, and 
conversely the smaller the quantity and the greater the dilution, the less the 
effect. Salt, if taken in strong solution, irritates the stomach and causes: 
vomiting, or if not vomited cauf^es such an outpouring of liquid from th© 
tissues of the body into the stomach and intestines as to cause diarrhea. 

So, too, it is generally known that a considerable quantity of 50 per cent 
solution of alcohol when taken undiluted may, by its irritant action on the 
stomach, produce injury, or by its rapid absorption into the blood may produce a 
condition which is, commonly called drunkenness. On the other hand, it is gen- 
erally recognized that the same quantity of alcohol when diluted with water, so 
that the alcohol content by per cent is low, is absorbed so slowly as to be deprived 
of its power or influence in direct ratio with the degree of its dilution. This 
is due to the fact that the dilution results in a greater volume of fluid having 
to be absorbed with a consequent slow or delayed entrance of the alcohol into 
the blood, so that there is at no time a very large quantity in that fluid. During 
the time of this slow absorption the system is busily engaged in oxidizing or 
destroying the alcohol as it enters in comparatively small quantities, with the 
result that the total quantity of alcohol present in the blood at a given moment 
is comparatively small. In one instance the ftlcohol may be said to be toxic 
because it overwhelms the ability of the body to deal with it, just as water may 
be toxic when taken in such quantity that the body can not deal with it. On 
the other hand, if alcohol is taken so that the body can deal with and destroy iU 
minute by minute, there is never a time at which it can act as alcohol, and 
therefore can not exercise any intoxicating properties. 

It follows from the foregoing that if a man drinks a considerable quantity 
of alcohol of such concentration as to equal 50 per cent, it will enter his blood 
more rapidly than if it is in dilute form, and therefore more rapidly than he 
can deal with it, whereas if he drinks a liquid containing a comparatively small 
percentage of alcohol, or in other words, alcohol in a highly diluted form, it 
may be delivered to those parts of the body which utilize or oxidize the alcohol 
so slowly that it will never be present in sufficient quantity to produce any 
of the definite effects caused by alcohol which has escaped oxidation. The 
rapidity with which an alcoholic fluid is swallowed, and the degree of its 
dilution, to a large extent determines its effects, or in other words, a man in 
one or two swallows or one drink of a 50 per cent solution would take as much 
alcohol as would a man who ingested about one pint of beer. The dilution in 
the pint of beer results in so slow an absorption of the* alcohol content present 
as to give the body an opportunity to deal with or oxidize it as it is absorbed. 

As illustrative of the delaying effect of dilution upon the absorption of alcohol, 
attention may be called to the well-known fact that all the strong alcoholic 
beverages commonly used produce their effect much more mildly if food is 
taken with them than if they are taken without food. 

These deductions are supported by the following practical observations : 

1. I have in times past taken as much as 1 quart of beer in one hour without 
any manifestations of intoxication, the said beer containing a higher percentage 
of alcohol than 2.75 per cent, by weight, although I am not an habitual user ot 
beer or other alcoholic beverages. 

2. I have frequently observed many other persons to do likewise. 
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3. I have given whisky and brandy containing amounts of alcoliol far in 
excess of the quantity of alcohol contained in 2.75 per cent beer, in a quantity 
that a person can ordinarily drink several times a day without noticing symp- 
toms of intoxication. 

4. A careful study of the report of the central control board of Great Britain 
(liquor traffic), published in 1918, which board was composed in part of men 
recognized the world over as authorities upon the influence of drugs or medi- 
cines upon the living body, confirms the opinions reached by me from personal 
experience and observation. 

5. I have carefully considered the results of the experiments conducted by Dr. 
John Marshall, which are described in detail in the affidavit of John Marshall in 
this proceeding, and have considered the results reported by Dr. Marshall as cor- 
roborative of all of the other evidence bearing upon this issue. These experi- 
ments of Br. Marshall's are of real, scientific value and were conducted in a 
manner and under conditions to give to the results exceptional value and weight. 

VI. In considering what liquors are to be regarded as intoxicating liquors. I 
have assumed the following legal definition : 

" Intoxicating liquors are those liquors which are intended for use as, or 
capable of being used as, a beverage, and which contain alcohol in such propor- 
tion or per cent that when consumed In any quantity that may practically be 
drunk by an ordinary man, or In any quantity that the human stomach can 
ordinarily hold, will produce a condition commonly known as intoxication or 
drunkenness. Drunkenness or intoxication is a materially abnormal mental or 
physical condition, manifesting itself In the loss of the ordinary control of the 
mental faculties or bodily functions to a substantial extent.'* 

VII. From these personal experiences and observations, and considerations of 
the literature on the subject, I am of the opinion that beer containing not to 
exceed 2.75 per cent of alcohol, by weight, is not intoxicating. 

HoBART Amory Hare. 



John Marshall, being duly sworn, deposes and says as follows: 

I. I reside at 1718 Pine Street, in the city of Philadelphia, State of Penn- 
sylvania. 

II. I am professor of chemistry and toxicology in the Medical School of the 
University of Pennsylvania, In the city of Philadelphia, and have been such for 
upward of 20 years past, and was dean of the faculty of medicine at the said 
university from 1892 to 1902. I studied chemistry at Pennsylvania College, 
Gettysburg, Pa., and medicine at the University of Pennsylvania, from which 
Institution I was graduated with the degree of M. D., in 1678, and thereafter 
I pursued special studies In chemistry In Europe, at the University of Goet- 
tlngen, and at 'the University of Tuebingen, from which latter institution I 
was graduated with the degree of Nat. Sc. D. 

III. I am coauthor with G. E. Abbott of a work entitled "Courses for Sys- 
tematic Qualitative Testing," and coauthor with Edgar F. Smith of a work 
entitled ** Chemical Analysis of the Urine " ; and I translated Medlcus's Quali- 
tative Analysis, and I have contributed articles to various chemical journals 
both in this country and abroad. 

IV. I am a member of the following scientific societies : American Chemical 
Society, American Society of Biological Chemists, American Physiological So- 
ciety, and American Philosophical Society. 

V. In considering the intoxicating effects of an alcoholic beverage that maj- 
be Ingested by man, we must necessarily consider the effect of the alcohol 
which, by process of absorption, passes into the blood. It then becomes Im- 
portant to consider the proportion which said alcohol in the blood bears to the 
total amount of blood in the body. It Is the alcohol In the blood which, by direct 
action on the brain, manifests Itself In certain disturbances of mental faculties 
and bodily functions that at a certain point may be regarded as Intoxication. 

VI. Accompanying the process of the absorption of the alcohol so Ingested 
from a beverage containing alcohol, there is the constant process of oxidation ; 
that Is, destruction of the alcohol in the body, which causes a constant diminu- 
tion of the total content of the alcohol In the blood. If the process of oxida- 
tion of the alcohol In the blood Is more rapid than the process of absorption 
there never can be any question of Intoxication, because there will never be at 
any one time sufficient alcohol In the blood to produce the effects known as In- 
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toxicatlon. It is only when the process of oxidation does not keep pace with 
the process of absorption of the alcohol in the blood, and the process of ab- 
sorption continues by progressive degrees to exceed the diminution caused by 
the oxidation of the alcohol in the blood that intoxication can by any possi- 
bility result. 

VII. I have considered the published results of experiments that have been 
conducted by others on the Intoxicating effects of alcohol. I likewise have ob- 
served to some extent the effects of the drinking of beer. These data have em- 
phasized the fact that low percentages of alcohol in beverages materially re 
duce and in some instances make the same negligible as intoxicating agents, as 
alcoholic intoxication is generally understood and construed. In considering 
whether or not beer containing not to exceed 2.75 per cent by weight of alcohol 
produces the condition that is ordinarily recognized as intoxication or drunk- 
enness, consideration must be given to the volume and dilution of such bever- 
age ingested and the action of the same upon the progress of absorption in the 
stomach and bowels, resulting in the Introduction of a given amount of alcohol 
Into the blood. It has been shown that the presence of one hundred and thirty- 
four one-thousandths of 1 per cent to one hundred and fifty-three one-thou- 
sandths of 1 per cent of alcohol in the blood produces the condition generally 
recognized as intoxication or drunkenness. Based upon the above experiments, 
the quantity of beer containing 2.75 per cent by weight of alcohol that would 
be required to be ingested to furnish one hundred and fifty-three one-thou- 
sandths of 1 per cent of alcohol in the blood at the time when the maximum 
quantity of alcohol is present in the blood of a man weighing 69 kilograms 
would therefore be 3.185 cubic centimeters, or 3 quarts and 11.7 ounces of 
beer, a quantity manifestly beyond the capacity of the human stomach, and a 
quantity in excess of the amount that is practically drunk by an ordinary 
man in 30 minutes. 

VIII. One of the experiments resulting in the deductions above referred to 
was made with wine containing 10.35 per cent by volume of alcohol, and 
obviously the effects observed in that case were more rapid than would be the 
case in the more diluted beer containing 2.75 per cent by weight of alcohol. 

IX. During the month of April, 1919, I conducted a series of experiments 
upon three male human subjects to determine what, if any, intoxicating effect 
might follow the ingestion of such subjects of quantities of beer with an alco- 
holic content of 2.75 per cent by weight. I will refer to these experiments as 
Case I, Case II, and Case III. The facts concerning these experiments are as 
follows : 

Case I. — ^The subject was a male medical student 22 years of age, with a 
previous history of diphtheria at 7 years of age, and scarlet fever at 9 years 
of age. His condition of health at the time of the experiment was excellent. 
There were no drunkards In his family. From the age of 3 years to 6 years he 
was given, during the winter months, upon going to bed, one-half glass of beer 
about five times a week, but during the summer months, which he spent upon a 
farm, he received no alcohol. From the age of 9 years to 16 years he drank no 
alcoholic beverages whatever; from the age of 16 years to 18 years he drank 
about two glasses of beer a week, and from the age of 18 years to 22 years he 
drank about five glasses of beer a week. During this latter period from 18 
years to 22 years, on Thanksgiving Day and Christmas he drank a very mod- 
erate quantity of wine or whisky. He never took an active part in athletics, 
but during his senior year In high school (1913-14) he played football and 
baseball, but not regularly. His weight at the time of the experiment, taken 
when nude, was 65 kilos, or 144.3 pounds. The Wassermann blood reaction 
taken at that time was negative. 

At 7.50 o'clock In the morning of the day of the experiment he ate breakfast, 
consisting of one dish of a cereal (puffed wheat) with cream, one small ome- 
let and one wheat roll. He drank a glass of water oh arising, and a glass of 
water and a cup of coffee at breakfast. At 9 o'clock of that morning he drank, 
in a period of five minutes, 1,200 cubic centimeters (1 quart 8i ounces) of beer, 
containing 2.75 per cent, by weight, or 3.49, by volume, of absolute alcohol. He 
drank, therefore, a total amount of 41.88 cubic centimeters (1.4 fluid ounces) 
of absolute alcohol, an amount corresponding to six hundred and forty-four 
one-thousandths of a cubic centimeter per kilogram of body weight. The tem- 
perature of the beer when Ingested was 7° C, or 44.6° F. He reposed on a 
couch during the period of the experiment. The temperature of the room was 
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15** C, or 59° F. At 11.45 o'clock in the morning he ate one cheese sandwich 
and one ham sandwich. Blood was taken from the veins of the arms of the 
subject at 9.30, 10.30, and 11.30 o'clock in the morning, tnd at 12.30, 2.30, and 
4.30 o'clock in the afternoon, and the quantity of alcohol in the blood so taken 
was determined quantitatively by the method of Nicloux. The maximum con- 
centration of absolute alcohol found in his blood by these tests was thirty-five 
one-thousandths of 1 per cent by volume, one and a half and two and a half 
hours after ingestion of the beer. The total blood in his body, being consid- 
ered as 4,717 cubic centimeters, the total amount of absolute alcohol present 
in his entire blood at the maximum period was 1.65 cubic centimeters, which 
is 3.94 per cent by volume of the total amount of absolute alcohol ingested. 

A feeling of fullness of the stomach, due to distention, was experienced af- 
ter drinking the 1,200 cubic centimeters of beer. This feeling of fullness dis- 
appeared 15 minutes after the completion of the drinking of the 1,200 cubic 
centimeters /of beer. The subject experienced no nausea or dizziness, and his 
mental faculties were perfectly clear throughout the experiment. He showed 
no unsteadiness of gait when he walked about 30 feet to urinate. 

Case II. — ^The subject was a male medical student, 23 years of age, with pre- 
vious history of diphtheria at 16 years of age. His condition of health at the 
time of the experiment was excellent. There were no drunkards in his family. 
He drank no alcoholic liquors until he reached the age of 21 years, since which 
time he drank beer about seven times a year, and each time at a party. On 
these occasions he drank about eight glasses of beer, each containing about 8 
fluid ounces. During the six weeks preceding the experiment he drank no 
beer, and at no time has he drunk whisky, or the other so-called spirituous 
liquors. Begmiilng at his fourteenth year of age he played basketball during 
a period of four years, and during that period took active exercise in the gym- 
nasium. For the last 11 years he has been an expert swimmer. At college 
he played football during the period of four years — ^that is, from his eighteenth 
to his twenty-second year of age, and during two summer seasons he was an 
instructor In swimming at a gymnasium In l^hiladelphla. At the time of the 
experiment his weight was 68.3 kilos, or 150.58 pounds. The Wassermann re- 
action in his blood was negative. 

At 8.30 o'clock in the morning of the day of the experiment he ate breakfast 
consisting of one plate of cereal (shredded wheat) with cream, one soft-boiled 
egg, two slices of toast, one banana, and one cup of coffee. 

At 10 o'clock in the morning he drank, in a period of 15 minutes, 1,200 
cubic centimeters (1 quart 8i fluid ounces) of beer, containing 2.75 per cent 
by weight, or 3.49 per cent by volume of absolute alcohol. He drank, there- 
fore, a total amount of 41.88 cubic centimeters (1.4 fluid ounces) of absolute 
alcohol, an amount corresponding to six hundred and thirteen one-thousandths 
cubic centimeters per kilogram of body weight. The temperature of the beer 
when ingested was 10" C. or 50° F.' He reposed on a couch during the period 
of the experiment, in a room the temperature of which was 17° G. or 62.6° F. 
At 1 o'clock in the afternoon he ate three mutton sandwiches and one piece of 
chocolate cake. The blood was taken from the veins of his arms at 10.30 and 
11.30 o'clock in the morning, and at 12.30, 1.30, 3.30, and 5.30 o'clock in the 
afternoon. The alcohol therein was determined quantitatively by the method 
of Nicloux. The maximum concentration of absolute alcohol in his blood 
was three hundred and twenty-five ten-thousandths of 1 per cent by volume, 
which was found in blood taken two and a half hours after the Ingestion 
of the beer. The total blood in his body being considered as 4,956.5 cubic 
centimeters, the total amount of absolute alcohol circulating through his 
entire blood at the maximum period was 1,611 cubic centimeters, an amount 
which corresponds tu 3.85 per cent by volume of the total amount of absolute 
alcohol ingested. 

The subject had a feeling of fullness of the stomach, due to distension 
after drinking the i,200 cubic centimeters of beer. The stomach was tense 
and hard. Five minutes after the completion of the drinking of the beer the 
feeling of fullness disappeared. The subject experienced no nausea and no 
dizziness, and his mental faculties were perfectly clear throughout the experi- 
ment. He showed no unsteadiness of gait when he walked 30 feet to urinate. 
Summary of cases I and II, — ^Beer containing 2.75 per 6ent of alcohol 
by weight, drunk at one time by each individual was 1,200 cubic centimeters 
(1 quart 8i ounces), which contained a total quantity of 41.88 cubic centi- 
meters (about 1^ ounces) of absolute alcohoL 
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Time of drinking of beer. 


Time when blood was taken from in^ 
dividnal. 


Percentage of alco- 
hol in blood at 
time of blood 
taking. 


Case I. 


Case II. 


Case I. 


Case II. 


Case I. 


Case 11. 




10.00 a. m 


9.30 a.m 

10.30 a. m 

11.30 a. m 


10.30 a. m 


0.015 
.035 
.035 
.0325 
.0125 
.005 


0.0075. 


9 00 a m 


11.30 a.m 

12.30p. m 


.0176 
.082& 






12 30 D. m 


1.30 D. m 


.015 




2 30 1), m 


3.30 p. m 


.015 




4.30 D. m 


6.30 p. m 


.005 











Note. — In the case of drunkenness reported by Schweisheimer, the concentra- 
tion of 0.133 per cent of absolute alcohol by volume was found in the blood one 
and one-quarter hours after ingestion of the wine, and the concentration of 0.153^ 
per cent of absolute alcohol by volume was found in the blood, one and a half 
hours after the ingestion of the wine. 

Case III. 

The subject was a male medical student, 23 years of age, with a previous his- 
tory of German measles at 3 years of age. His condition of health at the time 
of the experiment was excellent. There were no drunkards in his family. He 
drank no alcoholic beverages until he reached the age of 17 years, since which 
time he has drunk from 8 to 10 glasses of beer in a month, and he averages one 
drink of whisky in a month. He did not drink beer or any other alcoholic bev- 
erage for a week before the beginning of this experiment. During his fifteenth 
and sixteenth years of age he played football at high school, and during his 
seventeenth and eighteenth years of age he played football and golf while at a 
preparatory school. At college, from his nineteenth year to the present time, he 
has engaged in wrestling and has played lacrosse. His weight at the time of the 
experiment, nude, was 65.8 kilos or 145.6 pounds. The Wassermann reaction in 
his blood was negative. 

At 8 o'clock in the morning of the day of the experiment he ate breakfast, 
consisting of two crullers, one cup of coffee, and one-half glass of water. At 9 
o'clock in the morning he drank, within 10 minutes, two glasses, each glass con- 
taining 295.7 cubic centimeters or 10 fluid ounces of beer, containing 2.75 per 
cent by weight, or 3.49 per cent by volume, of absolute alcohol, and thereafter 
at intervals of 35 minutes he drank one glass of beer, 10 fluid ounces, until 
the final drinking at 11.30 o'clock in the morning, aggregating six glasses of 
beer, or a total volume of 1,774.4 cubic centimeters (1 quart 28 ounces). The 
temperature of the beer when ingested was 7° C, or 44.6° F. As he drank a 
total volume of 1,774.4 cubic centimeters of beer, he consumed a total quantity 
of 61.927 cubic centimeters (about 2 ounces) of absolute alcohol, an amount 
corresponding to ninety-four one-hundredths of a cubic centimeter of absolute 
alcohol per kilogram of body weight. This amount was consumed within a 
space of two and one-half hours. Each glass of beer contained 10.35 cubic centi- 
meters, or thirty-five one-hundredths of a fiuid ounce of absolute alcohol. 

During the experiment he walked from the chemical laboratory to the hos- 
pital and back, a distance of about 350 feet, and walked around the laboratory 
when he was not sitting on a chair. The temi)erature of the room was 18° C. 
or 64.4° F. The blood was taken from the veins of the arm at 9.25, 10.10, and 
11.10 o'clock in the morning and at 12.10 and 1.10 o'clock in the afternoon, and 
the alcohol therein was determined quantitatively by the method of Nicloux. 

The maximum concentration of alcohol found in his blood was fifteen one- 
thousandths of 1 per cent by volume. This was found in blood taken 25 
minutes after he drank his third glass of 295.7 cubic centimeters (10 ounces) 
of beer, or 1 hour and 10 minutes after he drank his first glass of beer; that 
is, after he had ingested a total quantity of 887.2 cubic centimeters (30 fluid 
ounces) of beer containing a total amount of 30.96 cubic centimeters (about 
1 ounce) of absolute alcohol, corresponding to forty-seven one-hundredths of 
a cubic centimeter per kilogram of body weight. The total amount of blood in 
his body being considered as 4,775.04 cubic centimeters, the total amount of 
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alcohol circulating through his entire body at the maximum period was seven 
thousand one hundred and sixty-three ten-thousandths of a cubic centimeter, 
an amount corresponding to 2.32 per cent by volume of the total quantity of 
alcohol ingested prior to the blood taking. The maximum concentration of 
absolute alcohol found in his blood, taken after he had ingested the entire 
quantity (1,774.4 cubic centimeters or 60 fluid ounces) of beer, was ten one- 
thousandths per cent by volume. This concentration was found in the blood 
40 minutes after he had taken his sixth glass, or 3 hours and 10 minutes after 
he h^d taken his first glass of beer. At this time the tota^ quantity of alcohol 
circulating through his entire blood was four thousand seven hundred and 
seventy-five ten-thousandths of a cubic centimeter, an amount corresponding 
to 0.772 per cent by volume of the total amount of absolute alcohol ingested 
during the preceding 3 hours and 10 minutes. The subject experienced no 
nausea and no dizziness, and his mental faculties were perfectly clear through- 
out the experiment. He showed no unsteadiness of gait in walking about. 

Summary of case 3. — ^The individual drank six portions of 10 ounces (295.7 
cubic centimeters) each of beer containing 2.75 per cent by weight of alcohol, 
consuming a total quantity of 60 ounces (1,774.4 cubic centimeters). In each 
10-ounce portion he drank 10.32 cubic centimeters of absolute alcohol, makin 
the total amount of alcohol consumed 61.9 cubic centimeters (2 ounces). 
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X. In view of the foregoing, I consider that beer with an alcoholic content of 
2.75 per cent by weight is not an intoxicating beverage. 

John Marshall. 



Smith Ely Jelliffe, being duly sworn, deposes and says as follows : 

I. I am a physician, duly registered and licensed to practice in the State of 
New York, and have been so licensed and registered since 1889. 

II. I am a graduate of Columbia University, with degrees of M. D., A. M., 
and Ph. D. I first served as interne in St. Mary*s Hospital, Brooklyn, 1889-00, 
and in the hospitals of Vienna, Paris, London in 1890^2. I engaged in general 
practice in 1890-93. I was assistant pathologist, Methodist Episcopal Hospital, 
Brooklyn, for 3 years, and clinical assistant to the board of health, Brooklyn, 
and became instructor and late professor of toxicology and pharmacognosy 
In Columbia University, department of pharmacy, in 1894, and held such posi- 
tion for a period of about 15 years. I was clinical assistant in the department 
of neurology, Columbia University, for 10 years, from 1900 to about 1910; 
visiting neurologist in the City Hospital, an institution under the jurisdiction 
of the department of charities of the city of New York, having about 300 beds 
for acute and chronic nervous troubles ; professor of psychiatry, Fordham Uni- 
versity for about 5 years, until about 1914; instructor in materia medica, Col- 
lege of Physicians and Surgeons of the city of New York, Columbia, University, 
1906 to 1910 ; associate professor of nervous and mental diseases, Post-Graduate 
Hospital and Medical School, New York City, 1913 to 1918 ; consulting neurolo- 
gist, Manhattan State Hospital, Wards Island, for the past 15 years. I have 
been managing editor of a publication called Journal of Nervous and Mental 
Diseases since 1900. I am a member of the following scientific societies: 
American Neurological Association, a national society of specialists in neu- 
rology; American Medical Psychological Association, a national society of 
specialists in psychiatry; American Psycho-Pathological Society, a society of 
specialists in psycho-pathology (president of this society in 1917-18) ; Ameri- 
can Psycho-Analytic Society; New York Neurological Society (president, 1912 
and 1913) ; New York Psychiatric Society; and member of local, State, and 
national general medical societies, including the New York Academy of Medi- 
cine. After graduation I spent approximately 5 years in postgraduate study 
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in clinics and liospitals of .France, Germany, Italy, England, and the United 
States in the study of nervous and mental diseases at intervals of from 3 
months to 2 years' continuous residence. I was editor of the Medical News, a 
weekly medical journal, from 1903 to 1908; associate editor of the New York 
Medical Journal 1908 to 1910 and 1917 to 1919 ; associate editor of the Psycho- 
Analytic Review and associate editor Nervous and Mental Monograph Series, 
a series of mongraphs devoted to diseases of the nervous system, 30 of which 
monographs have been issued since 1909; and author of 100 short articles on 
subjects devoted to the specialties mentioned. I have translated 8 to 10 works 
from the French, German, and Italian languages into English on nervous and 
mental diseases. I am coauthor and editor with Dr. William A. White, of 
Washington, D. C, of Modern Treatment of Nervous and Mental Diseases, 
octavo, 2 volumes, 1,600 pages. Lea & Febiger, of New York and Philadelphia, 
publishers, and coauthor with Dr. WilUam A. White of Diseases of the Nervous 
System, octavo, 1 volume, 1,000 pages, two editions, Lea & Febiger, publishers, 
New York and Philadelphia. 

III. I first became interested in the action of alcohol while I was an instruc- 
tor at Columbia University. I made special experimental studies for four or 
five years, including psychological investigations as well with students and 
animals. I made a number of extensive exx)erimental studies with animals 
and men on changes in the nervous tissues due to acute and chronic poisoning, 
alcoholic and otherwise, some of the results of which have been incorporated 
in some of the articles referred to. I made studies on multiple neuritis, 
Korsakow psychosis and the mentality of the alcoholic, morphine, heroin, alco- 
bol, and other drug addicts. In addition I have seen thousands of acute and 
-chronic alcoholic cases in the wards of the City Hospital, Bellevue, Blooming- 
dale Hospital, the Government Hospital for the Insane, Binghamton State 
Hospital, Hospital of La Salpetriere in Paris, and the Charity Hospital in 
Berlin, and to a great extent I have made psychological investigation in pri- 
vate practice of patients addicted to the various grades of alcoholism. 

IV. Practically all of the older data relative to the subject of alcoholism 
and the taking of beer or light wines pertain to solutions of from 4 to 12 
per cent of alcohol, and prior to the institution of these proceedings there 
were practically no available data that can be said to be scientific or medically 
reliable on beers containing less than 4 per cent of alcohol by weight. The 
■experiments, therefore, that were conducted by Dr. John Marshall, of I'hlla- 
-delphia, and which are set forth in detail in his affidavit in these proceedings, 
are of real scientific value and Interest. I have carefully considered the report ' 
of Dr. Marshall upon his experiments with medical students who ingested in 
two instances 1,200 cubic centimeters at practically one time and in a third 
instance 1,774.4 cubic centimeters within a period of two hours and a half of 
beer with an alcoholic content of 2| per cent by weight. These experiments 
show that the alcohol in the beer was slowly absorbed into the blood and rapidly 
•oxidized and that the maximum concentration of absolute alcohol in the blood at 
any one time was less than one-fourth of the amount which the experiments of 
Schweisheimer showed might produce mild intoxication. In the third experi- 
ment recorded by Dr. Marshall, where the subject ingested 1,774.4 cubic 
•centimeters of the beer, the maximum concentration at any one time was 
about one-tenth of that which Schweisheimer found would produce intoxica- 
tion; furthermore, in this last instance, the subject continued drinking the 
"beer and the alcoholic content of the blood continued to diminish, showing 
that oxidation more than kept pace with the absorption of the alcohol. The 
•extensive physiological and neuromuscular experiments of Kraepelln were 
conducted with beers and alcoholic beverages of far greater alcoholic strength 
than 2i per cent by weight. In some of Kraepelin*s cases the alcoholic per- 
centage was not stated and the results of these experiments are thereby entirely 
vitiated. 

V. On the evening of April 23, 1919, I was present at an experiment made 
upon six male human subjects to determine what, if any, intoxicating effect 
might follow. the ingestion by such subjects of the greatest quantity of beer 
with an alcoholic content of 2.75 per cent by weight which the subjects could 
^consume. 

On this occasion the experiment was conducted under the supervision and 
direction of Charles A. Rosewater, M. D., of Newark, N. J., who, in an affidavit 
In this proceeding, has stated in detail the facts concerning" the experiment. 
Fi;opi my personal observation of the subjects, and from their conversation, I 
am of the opinion that each drank to satiety and for the purpose of the 
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test drank more of the beer than he desired. The subjects were peculiarl5r 
temperamental, with a high degree of intelligence. I observed all the subject* 
closely during the evening and none manifested the slightest symptom of In- 
toxication. 

VI. From my personal experience and investigation and from observations^ 
made upon others, as vrell as from my study of the experiences, investigations, 
and experiments recorded by others in the scientific literature of many coun- 
tries, as well as the experiments recorded by Dr. John Marshall, above referred 
to, and of Dr. William J. Gies, I am of the opinion that beer which contains^ 
not to exceed 2.75 per cent of alcohol by weight, when consumed by an ordinary- 
man or woman, is not intoxicating. 

S^tiTH Ely Jelmpfe. 



William John Gies, being duly sworn, deposes and says as follows: 
T. I am 47 years of age and reside at No. 609 West One hundred and fif- 
teenth Street, Borough of Manhattan, in the city of New York, and am pro- 
fessor of biological chemistry in the school of medicine of Columbia Uni- 
versity. 

II. I received the following degrees frona Pennsylvania College: Bachelor of 
science in 1893; master in science in 1896; and doctor of science in 1914, and 
from Yale University, the degree of bachelor of philosophy in 1S94 and doctor 
of philosophy in 1897. 

III. I was assistant to Prof. Chittenden, of Yale, from 1894 to 1898 at the 
Sheffield Scientific School of Yale University, and for five years more, that is, 
from 1898 to 1903, I assisted Prof. Chittenden in the laboratory of physiological 
chemistry in the school of medicine of Columbia University, of which Prof. 
Chittenden, during that period, was the nonresident director. I have held the- 
following university positions in relation to teaching and research in biological 
chemistry : 

Assistant in physiological chemistry, Yale University, from 1894 to 1898; 
instructor in physiology, Yale University, from 1895 to 1898; instructor in 
physiological chemistry, Columbia University, from 1898 to 1902; adjunct pro- 
fessor of physiological chemistry, Columbia University, from 1902 to 1905 r 
professor of biological chemistry, Columbia University, from 1905 to date; 
professor of biological chemistry^ New York College of Pharmacy, from 1904 
to date; professor of biological chemistry, teachers' college, Columbia Uni- 
versity, from 1909 to date. I am a member of the following societies, admis- 
sion to which is determined by experience and achievement in original inves- 
tigation; American Philosophical Society; American Physiological Society, 
American Biochemical Society (secretary, 1906 to 1909), American Pharma- 
cological Society, American Chemical Society, Society for Experimental Biology- 
and Medicine (secretary 1903 to 1909, president 1917 to 1919). 

I have been secretary of the faculty of the school of medicine of Columbia 
University since 1905 and a scientific director of the New York Botanical 
Gardens since 1910. 

IV. I have had general experience in biological chemistry and have done 
original work in that field. I have been an investigator since 1895 of the eflCects 
of foods, poisons, and other substances, including alcohol, on the bodies of 
plants, animals, and human beings. I have conducted many analyses of the- 
parts of plants, animals, and human beings for the identification in them of 
normal and abnormal substances, including alcohol. I have published many- 
papers on the results of my investigations since 1896 in leading American 
journals devoted to original research. I am at the present managing editor of 
two research journals, namely, the Biochemical Bulletin and the Journal of 
Dental ^Research ; also editor of the Biological Department of Chemical Ab- 
stracts. 

V. It is well known that the main effect of alcohol on the human body fsr 
the effect that is registered on the brain and nervous system in general, and 
♦hat the action is narcotic in character. Scientific knowledge, on the mode of 
action of alcohol, is summed up in the following conclusions in the report of 
the advisory commmittee to the British Central Control Board (liquor traffic), 
as stated on pages 9 and 125 of the printed copy (1917) : 

" Apart from the results of its continued excessive use, the main effects of 
alcohol that have any real significance are due to its action on the nervous 
system. ♦ ♦ • The result of scientific research concerninfi: the actSon of 
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alcohol on the respiration, the circulation, the digestion, the muscular system, 
is to show that, as far as direct action is concerned, alcohol, when adminis- 
tered In moderate doses, in dilute form and at sufficient intervals, has no effect 
of any serious and practical account. A further conclusion of capital im- 
portance which emerges with equal clearness is that the action of alcohol on 
■the nervous system is essentially sedative, and ♦ • * is not truly stimu- 
lant." 

VI. After ingested alcohol passes from the stomach, through the walls of 
the stomach or intestines, or both, into the blood, it is distributed in the blood 
to all parts of the body, where a large proportion of the alcohol is consumed 
by the familiar process of oxidation. In this process of consumption, the 
affected alcohol entirely disappears. The effect that alcohol produces on the 
nervous system is the effect in the main, that is induced by that portion of 
the circulated alcohol that is not yet thus oxidized or eliminated. The alcohol 
that is oxidized yields to the body, in this process, its full equivalent of heat 
energy. This fact explains why alcohol is, to this extent, regarded as a food. 
The amount of alcohol circulating in the blood of a human being that experi- 
ment has shown is required to induce mild intoxication, is an amount that is 
'0.134 to 0.153 of 1 per cent of the blood in such subject. 

VII. Considering the fact well established that the amount of alcohol neces- 
sarily present in the blood to induce intoxication must be from about 0.134 
to 0.153 of 1 per cent, the question arises whether the accumulation of this 
minimum proportion is affected by any of the qualities of such a beverage 
as beer. It is obvious, of course, that the smaller the proportion of alcohol 
in the beer the greater must be the volume of the beverage taken in order 
to present a quantity of alcohol that would yield in the blood this minimum 
proportion. But the greater the volume of beer taken into the stomach the 
sooner the sense of satiety is attained and the weaker becomes the inclination 
to take a quantity of this beverage sufficient to yield this minimum propor- 
tion of alcohol to the blood. 

VIII. It is obvious, of course, that when an alcoholic beverage is taken 
into a stomach that already contains food, or when such a beverage is taken 
into a stomach with food, the quantity of the beverage that can be ingested 
as a maximum is thus automatically reduced and the proportion of alcohol in 
the mixture in the stomach is correspondingly le?s than that in the beverage 
itself, so that the larger the quantity of food to be digested with an alcoholic 
beverage, all other things being equal, the smaller the maximum proportion of 
alcohol to be registered in the blood. 

On the'e matters the Advisory Committee of the (British) Central Board 
v( Liquor Traffic) has reported (1917) as follows (p. 90) : 

"As our practical conclusion, then, from the evidence at present available, 
we may say that any form of alcoholic liquor can cause drunkenness, if such 
a quantity of it is taken, at once or within a rhort time, as will lead to the 
presence of the drug in the blood above a certain proportion, which in the 
case of the average healthy adult may be put provisionally at from 0.15 to 
0.2 per cent. From the point of view of the prevention of drunkenness, the 
superiority af the more dilute beverages, such as the lighter beers and 
natural wines, is therefore mainly due to the fact that the bulk of the fluid 
makes it difficult for the drinker to consume a very large dose of alcohol 
^within a moderate period." 

IX. Dilution (low percentage) of alcohol in the beverage, and diminution 
In the volume of the beverage in the stomach (by admixture with food), are 
mechanical factors that keep down the proportion of alcohol in the blood of 
the Individual involved, and may wholly prevent the alcohol in the beverage 
from rising to an inebriating proportion in the blood. Beer also tends to 
retard somewhat the passage of the contents of the stomach into the intestine, 
by diminishing the number and force of the ordinary muscular movements of 
the stomach, thus slowing up also the general absorption of the contained 
alcohol. The contained food matter in beer has likewise a retarding action. 
Indirectly at least, on the passage of the mixture into the intestine from the 
stomach and on the passage of the alcohol into the blood. 

X. Any influence, such as those mentioned above, that involves a lowered 
proportion of alcohol in the beverage taken, diminution in the volume of the 
beverage ingested, or delay in the transmission of the alcohol in the beverage 
from the stomach into the intestine, reduces the amount that represents the 
maximum accumulation (proportion) of alcohol in the blood, in a particular 
Individual under given circumstances, because the total quantity of alcoho' 
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that passes Into the blood enters it more slowly, is relatively less in amount* 
and the oxidative processes for the physiological disposition of the alcohol 
that enters the blood and thence the tissues are correspondingly more com- 
pletely and promptly effective. 

I have been asked for an opinion as to whether beer containing 2.75 per 
cent by weight is capable of causing intoxication. As intoxication or drunken- 
ness is commonly understood and legally defined, I am of the opinion that beer 
with an alcohol content not to exceed 2.75 per cent, by weight, is not capable 
of causing intoxication, and should not be considered an intoxicating beverage. 

My opinion is based on the following facts : 

I have frequently seen men take as much as one quart of beer within one 
hour without any manifestations of intoxication, said beer containing a higher 
percentage of alcohol than 2.75 per cent by weight. 

As to the evidence of laboratory investigation : This evidence is too abundant 
to be quoted in its entirety, but the following facts are to the point : 

In November, 1916, the Central Control Board of Great Britain (Liquor 
Traffic) appointed an advisory committee to consider, among other things, the 
physiological effect of alcohol. That committee was composed of eminent scien- 
tific men. 

The committee prepared, " as a provisional basis for further research," a re- 
vieTv of " the existing state of scientific knowledge regarding the action of alco- 
hol on the human organism. The conclusions represent the unanimous judg- 
ment of the committee." 

According to the findings of this committee of the Central Control Boards 
definite intoxication in man does not occur until the concentration of alcohol 
ill the circulating blood of the body rises aboye 0.134 of 1 per cent and 0.15 
of alcohol In the blood caused mild intoxication. The dose of alcohol required 
to yield a proportion of alcohol in the blood of 0.1 per cent is approximately 
1 part of alcohol per thousand of body weight. If a man, weighing 70 kilograms 
takes alcohol to the amount of 1 to 1,000 of his weight, he will take 1 gram per 
kilp or 70 grams. 

If such a man takes two and a half liters of beer, having an alcoholic content 
of 2.75 per cent, by weight, he will take 68.75 grams of alcohol, and at its highest 
point of concentration he will have an amount of alcohol in his blood that bears 
the ratio to the total blood content of his body of about 1 to 1,000. The amount of 
blood in such a person's body is, according to Haldane, about 3,500 grams; so 
that he would have about 3.5 grams of alcohol in his blood at the highest i>olnt 
of concentration. As a matter o ffact, our man, weighing 70 kilos, under the 
conditions specificed, would have this proportion of alcohol (0.1 per cent) in 
his blood only for a very short period, and would have to take three and three- 
quarter liters of such 2.75 per cent beer practically at one time to get 0.15 of 
1 per cent of alcohol into his blood. This would be approximately a gallon of 
such beer, a quantity far in excess of the capacity of the stomach. 

Chittenden and Mendel state that if six to eight cubic centimeters of alcohol 
are swallowed in beer, it takes one-half hour for 80 to 90 per cent of the alcohol 
to be absorbed. Assuming that the rate of absorption of the alcohol is constant, 
then if it takes one-half hour to absorb 6-8 c. c. in beer, it willtake approxi- 
mately four times as long or two hours to absorb the 34.3 c. c. in one liter of 
such 2.75 per cent beer. 

In discussing the question of the quantity of absolute alcohol that can be com- 
pletely oxidized in the body, so that there will be none remaining to exercise in- 
jurious infiuences upon the tissues, Hutchison, in his work entitled " Food and 
the Principles of Dietetics," states (p. 348) that " 1 to li fiuid ounces " (that is, 
29.6 to 44.4 c. c. ) " is about the amount that can be completely oxidized in the 
body in one day, and in such a way that none of its paralyzing or narcotic effects 
are manifested, and none appears in the urine," and further observes that this 
is equivalent to at least 20 ounces of 5 per cent beer. This would mean that the 
body could completely oxidize or destroy the total alcoholic content of about one 
and one- tenth liters (of the beer with alcoholic content of 2.75 per cent, by 
weight). 

As a matter of fact, it is more than 1.1 liters because 20 ounces imperial 
measure, which Hutchison uses is one imperial pint ; and one imperial pint is 
equivalent to 19.2 fluid ounces in wine measure, the wine pint being 16 fluid 
ounces. 

To quote Hutchison again (p. 349) : 

** A factor which must influence any calculation as to the amount of alcohol 
which can safely be consumed daily is the form and mode in which the alcohol 
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is taken. It will be generally conceded that the same quantity of alcohol is 
less likely to he injurious if taken in a dilute than in a concentrated form. 
It must be evident also that an amount of alcohol which would be harmful 
if swallowed at one time may be free from risk if spread evenly over the 
day. The danger to be avoided is flooding the circulation at one time with 
an amount which it is beyond the power of the cells to oxidize." 

Dodge and Benedict in their report entitled " Phychological Effects of Alco- 
hol," at page 266, state: 

"It is a well-established fact that ethyl alcohol, when taken in small doses, 
the total amount per day not exceeding 75 grams, is completely oxidized in 
the body and thereby replaces nutrients as a source of energy." 

Upon this finding the body could completely oxidize or destroy the total 
alcoholic content of about 2.7 liters of beer with an alcoholic content of 2.75 
per cent by weight. 

The above mentioned report (p. 88) puts mild intoxication at 3i ounces 
of absolute alcohol or more than four pints of beer of average strength con- 
taining 4 per cent of alcohol for a man weighing 140 pounds. 

All this does not allow, however, for slowness of absorption due to dilution. 

To quote the British control board again (pp. 90-91) : 

'* The superiority of the more dilute beverages, such as the lighter beers and 
natural wines. Is therefore mainly due to the fact that the bulk of the fluid 
makes it difflcult for the drinker to consume a very large dose of alcohol 
within a moderate period." 

And again on page 131 of the report : 

" We deal here solely with the physiological aspect of the alcohol question, 
and our consideration of this aspect leads us to recognize that the agreeable 
effects which the majority of people experience from the use of alcoholic 
beverages can be produced by doses of alcohol — moderate in quantity and taken 
in adequate dilution and at sufficient intervals — which will not, in normally 
constituted persons, be attended with appreciable risk to physical or mental 
health." 

And again on page 133 : 

" The temperate consumption of alcoholic liquors in accordance with these 
rules of practice may be considered to be physiologically harmless in the case 
of the large majority of normal adults ; and this conclusion, it may be added, is 
fully borne out by the masslye experience of mankind in wine-drinking and 
beer-drinking countries." 

As the capacity of the human stomach of an adult, even when moderately 
distended, ranges from three to five pints, it is manifest that an intoxicating 
quantity of 2.75 per cent beer could not be taken under ordinary conditions, 
especially with food accompanying it or already in the stomach. 

On May 2, 1919, between the hours of 4.25 and 7.25 o'clock p. m., I conducted 
an experiment upon two men to determine what, if any, intoxicating effect 
would result by these men ingesting the largest quantity of beer with an 
alcoholic content of at least two and tiree-quarter (2.75) per cent by weight, of 
which they were capable during the period of the experiment. 

Each of the subjects had eaten luncheon between 1 and 1.30 o'clock p. m., on 
the day of the experiment. 

Subject No. 1 is 48 years old, weighs 98.8 kilos, and is a physical trainer and 
author, dislikes beer, but drinks ale moderately. The last previous time he 
took an alcoholic beverage prior to the test was at 11 o'clock p. m. on May 1, 
1919, when he took a bottle of Evan's ale. He is in good health and of muscular 
build, with a tendency to corpulency. Subject No. 2 is 27 years old, weighs 
66.8 kilos, and is an electrician and drinks beer occasionally. The last previous 
time he took an alcoholic beverage prior to the test was on the evening of April 
30, 1919, when he drank a glass of beer. He was in good health at the time 
of the test. 

The experiment was started at 4.25 o'clock p. m., and by 5.27 o'clock p. m. 
each subject had drunk the contents of six full 12-ounce bottles of beer, each 
of which w^as properly Identified and marked " J. R. 5-2," which, according to 
a report of the Lederle Laboratories, submitted to me at the time, was said to 
contain 2.23 per cent of alcohol by weight. To the contents of each of the 
bottles of beer taken by the subjects, as It was handed to the subjects, was 
added 2.5 cubic centimeters of alcohol (95 per cent by volume) In order to 
make the content of alcohol In the beer taken by the subjects at least 
2.75 per cent by weight. During the period when the beer was taken by the 
subjects they ate a few crackers. Marked diuresis In each subject w^as manl- 
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fested between 5.30 and 5.35 o'clock p. m., and again between 6.10 and 6.30 
o'clock p. m. Except for the diuresis mentioned and a moderate facial flush 
In subject No. 1, there was no noticeable effect of any kind from the ingestion 
of the beer. Blood was taken from subject No. 1 at 6.25 o'clock p. m. and 
from subject No. 2 at 6.35 o'clock p. m., and both subjects remained under ob- 
servation in general conversation until 7.25 o'clock p. m., and there were na 
signs of intoxication at any time In either subject. As a check upon the report 
of the Lederle Laboratories as to the alcoholic content of the beer, I took sam- 
ples of the beer at about 5 o'clock p. m. and analyzed same by the Dox and 
Lamb modification of Dtipre method to ascertain the quantity of alcohol In the 
beer. I found the alcohol content of the beer to be upon such analysis 2.24 per 
cent by weight, which, with the alcohol that was added to each bottle as it was 
given to the subject, carried the total proportion in the beer when given to the 
subject to 2.77 per cent by weight. The blood taken from the subjects I analyzed 
according to the Dox and Lamb modification of Dtipre method in order to ascer- 
tain the quantity of alcohol by weight in the blood. The average quantity of 
beer in the six bottles ingested by subject No. 1 was 363 cubic centimeters ; in 
the six ingested by subject No. 2, the average quantity was 366 cubic centimeters, 
so that subject No. 1, weighing 98.8 kilos, drank a total volume of 2,178 cubic 
centimeters of beer, containing 60.33 grams of alcohol ; and subject No. 2, weigh- 
ing 66.8 kilos, drank a total volume of 2,196 cubic centimeters of beer, containing 
60.82 grams of alcohol. The blood taken from subject No. 1 weighed 242 grams 
and contained 0.082 of 1 per cent of alcohol by weight. The blood t^ken from 
subject No. 2 weighed 256 grams and contained 0.096 of 1 per cent of alcohol by 
weight. 

I am, therefore, of the opinion that beer of alcoholic content of 2.75 per cent 
by weight is not an intoxicating beverage. 

William John Gies. 



James J. Walsh, being duly sworn, deposes and says : 

I. I am a physician duly registered and licensed to practice in the State of 
New York and reside at No. 110 West Seventy-fourth Street in the city of New 
York and the State of New York. I am 54 years of age. 

II. I was graduated from Fordham University, receiving the degree of A. B. 
in 1884 and A. M. in 1885. During the years 1889 and 1890 I did research work 
in physics and chemistry at Woodstock College, Md., which is the ecclesiastical 
department of the Georgetown University, Washington. I graduated from the 
University of Pennsylvania in 1895, receiving the degree of M. D., and I was 
awarded the degree of Ph. D. by Fordham University In 1900. During 1895 and 
1896 I did research work In hygiene and bacteriology at the University of Penn- 
sylvania. I spent the next 27 months abroad, doing research work In pathology, 
mental and nervous diseases, and general medicine. I did research work at the 
Pasteur Institute, Paris, with Prof. Roux for about six months, during which 
time I studied neurology at the Hospital Salpetrlere. I spent five months 
studying at the Algemelne Krankenhaus at Vienna and worked for one year and 
two months with Prof. Virchow at his private laboratory in Berlin. For two 
years, from 1899 to 1900, I was assistant and Instructor In general medicine at 
the New York Polyclinic Hospital and College for Graduates, and fi^Mn 1901 to 
1905 I was adjunct professor of general medicine at this institution. I am, and 
have been for the past 20 years, on the editorial staff of the New York Medical 
Journal and for 15 years on the editorial staff of the Journal of the American 
Medical Association. I am, and have been for about 15 years, collaborating 
editor of the International Clinics, a quarterly of Illustrated clinical lectures. 
For about seven years I was medical editor of the New York Herald. From 
1905 to 1912 I was dean and professor of functional nervous diseases and of the 
history of medicine at Fordham University, school of medicine, and I am, and 
have been for about 15 years, professor of physiological psychology at the 
Cathedral College, New York. For the past two years I have been medical 
director of the sociological department of Fordham University. For the past 
20 years I have been consulting physician to Gabriel's Sanatorium, New York 
State, and for the past 10 years consulting neurologist to the United Hospitals 
of Port Chester, N. Y. ; St. Agnes's Hospital for Crippled Children, White 
Plains, N. Y. ; Champlaln Valley Hospital at Plattsburg, N. Y. ; and Mercy Hos- 
pital, Hempstead, Long Island, N. Y. I am, and have been for the past seven 
years, neurologist to the Central Neurological Hospital, New York City. 

HI. I am a fellow of the New York Academy of Medicine and of the Ameri- 
can Association for the Advancement of Science. I am a member of the 
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American Medical Association ; the Medical Society of the State of New York ; 
the Medical Society of the County of New York; the French Society for the 
History of Medicine; the Italian Society for tlie History of Medicine; the Ger- 
man Society for the History of Medicine; honorary member of the Celtic Medi- 
cal Society of New York ; the New Orleans Parish Medical Society ; St. Louis 
Medical History Club; and the Cuyahoga (Ohio) County Medical Society. I 
have published over 125 monographs upon medical, historical, and sociological 
subjects and am the author of a book entitled ** Psychotherapy, Including the 
History of the Use of Mental Influence, Directly and Indirectly, in Healing, and 
the Principles for the Application of Energies Derived from the Mind to the 
Treatment of Disease," said book being published by D. Appleton & Co., 1912. 

IV. Alcoholism has been a subject of deep interest to me, and I feel that I 
know well the status of our information as to the action of alcohol upon the 
human body, both in its physical and psychical manifestations. I have been 
Impressed with the theory which has been advanced by some authorities that 
alcohol is produced within our bodies, as referred to by H. C. Woods in his 
** Therapeutics," 1901, pages 284r-290, as follows : 

"As Lieben also found that this substance exists in the urine of dogs, horses, 
und lions, and as A. Rajewskl obtained it from healthy rabbits, it must be 
acknowledged that our present knowledge strongly indicates that alcohol is 
formed and exists in the normal organism." 

This, in my opinion, explains the well known fact that the human body tol- 
erates alcohol well, and that while almost every adult takes alcohol in some 
form or other, comparatively few persons are adversely affected by it, and 
then only when It is used excessively and in highly concentrated form. It 
seems to me that this is accounted for by the fact that the power to rapidly 
burn up or oxidize alcohol is possessed to a remarkable degree by the cells of 
the body. As an earnest advocate of temperance, I have watched with great 
interest how the drinking of whisky has given place to the tfrinking of beer, 
and I attribute the well-known fact that alcoholism is a disappearing disease 
largely to this cause. 

V. On the evening of April 23, 1919, at the Hotel Brevoort, in New York City, 
I was present from about 10.45 p. m. until 12 o'clock midnight while an experi- 
ment was in progress conducted under the direction of Dr. Charles A. Rose- 
v^ater, for the purpose of observing what effect, if any, the ingestion of a quan- 
tity of beer with an alcoholic content of 2.75 per cent by weight, by a number o f 
given subjects, had upon their mental faculties and bodily functions. The de- 
tails of the conduct of such experiment are get forth in full, as I am informed, 
and verily believe. In the affidavit of Dr. Charles A. Rosewater, submitted here- 
with In this proceeding. It appears therefrom that these subjects were men of 
high Intellectual attainment and development and of temperamental character. 
I conversed with these subjects after they had ingested from 3 to 8 bottles 
of this beer, each bottle containing, as I am informed and believe, 12 ounces. 
They displayed clear and alert mental faculties and gave no evidence whatso- 
ever of any impairment of either mental faculties or physical functions as a 
result of the ingestion of the said beer. There was not the least sign of any 
intoxication in any of the said subjects. 

VI. I have personal experience with the " war beer " now being sold, and 
which I am TOd contains 2.75 per cent of alcohol by weight, and I have noted its 
mildness, and though I rarely use alcoholic beverages personally, and am very 
susceptible to the action of alcohol, I have felt scarcely any effect from this beer 
other than that of a refreshing beverage. From my personal experience, and as 
a physician, I do not consider beer containing 2.75 per cent by weight of alcohol 
an intoxicating beverage. 

James J. Walsh. 



Stephen Perham Jewett, being duly sworn, deposes and says as follows: 

I. I am a physician duly registered and licensed to practice in the State of 
New York. 

II. I was graduated from Clark University, Worcester, Mass., In 1906, with 
the degree of B. A., and from the New York Homeopathic Medical College in 
1910 with the degree of M. D., and from the Buffalo University Medical School 
Xn 1911 with the degree of M. D. I served six months as an Interne at the 
Metropolitan Hospital, Blackwell's Island, New York City, during 1910-11. I 
was assistant attending physician to the Buffalo Homeopthlc Hospital for three 
years and attending psychiatrist at the Welcome Hall Hospital Dispensary, 
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Buffalo, N. Y., for a period of three years. From 1913 to 1916 I was resident 
physician at the Rivercrest Sanitarium, Astoria, Long Island, and for the past 
three years have been chief psychiatrist in charge of the psychopathic and 
alcoholic wards of Belle vue Hospital, New York City, and am acting director 
of said psychopathic and alcoholic wards. I am a member of the American 
Medical Association, Medical Society of the State of New York, of the New 
York County Medical Society, of the Queens County Medical Society, the Ameri- 
can Medico Psychological Association, Buffalo Academy of Medicine and Buffalo 
Clinical Club. I am one of the contributing editors of Tyson's Practice of 
Medicine, and wrote the chapters therein on alcoholism and drug addiction. 

III. In my capacity of physician in the various institutions at which I have 
served I have examined over 25,000 cases of persons suffering from alcoholism. 
All persons admitted to Bellevue Hospital as cases of alcoholism pass through 
the psychopathic and alcoholic wards of which I am director. 

IV. During all of my experience at the various institutions and hospitals with 
which I have been connected, both as interne and as physician, I have never 
known of any case of a person admitted to said institution suffering from 
alcoholism where such condition had been produced because of the drinking 
of beer. From my personal experience and from observation and researches 
made by me, I am of the opinion that beer or any beverage containing 2.75 
per cent of alcohol by weight is not intoxicating. 

Stephen Pebham Jewett. 



Frank A. McGuire, being duly sworn, deposes and says as follows : 

I. I am 67 years of age and reside at No. 73 East Eighty-fifth Street, city, 
county, and State of New York. I was graduated from New York University, 
medical department, class of 1877, with the degree of M. D., and am duly- 
licensed to practice medicine in the State of New York. 

II. For about eight years after graduation I was assistant attending physician 
to the Demilt Dispensary, New York City, and for five years thereafter was 
visiting physician to Northeastern Dispensary, New York City. From about 1899 
to 1904 I was visiting physician to the workhouse and penitentiary on Black- 
well's Island, N» Y. ; to the Harlem District Prison ; to the Fourth District City 
Prison ; and the Fifth District City Prison, all of New York City. For the last 
15 years I have been visiting physician to the City Prison of New York, com- 
monly called the "Tombs." 

III. I was formerly president of the Metropolitan Medical Society and also 
president of the Celtic Medical Society. I am at present a member of each of 
these two societies, as well as of the American Medical Association, the Medical 
Society of the State of New York, and the Medical Society of the county of 
New York. 

III. I was formerly president of the Metropolitan Medical Society and also 
hoi was an element. In my opinion as a physician, which is based especially 
upon my long experience in dealing with cases of inebriation, I am of the opinion 
that the beer now made and which contains not to exceed 2.75 per cent of alco- 
hol by weight is not intoxicating. 

Frank A. McGuibe, M. D. 

Augustus John Mitchell, being duly sworn, deposes and says as follows : 
I. I am 50 years of age, and reside at 59 South Street, Newark, Essex 
County, N. J., and graduated from the medical school of the University of the 
City of New York in April, 1897. I was assistant clinical surgeon at St. 
Michael's Hospital, Newark, N. J., from 1897 to 1899, and have been attending 
surgeon at St. James Hospital, Newark, N. J., since 1899, and visiting obstetri- 
cian at the Newark City Hospital, Newark, N. J., for the last five years. I am 
assistant police surgeon at Newark, N. J., and have held that position for the 
last nine years. 

I am a member of the American Medical Association, the Medical Society of 
the State of New Jersey, the Essex County Pathological Society, the Academy 
of Medicine of Northern New Jersey, the Essex County Medical Society, and the 
Surgeons' Society of the State of New Jersey. I am at present one of the 
councilors of the Essex County Medical Society, and for four years was a trus- 
tee of the Newark City Home of Newark, N. J. 
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II. As assistant police surgeon of Newarl^, N. J., I have been called upon in 
the course of my duties, among other things, to make an examination of the 
physical and mental condition of Newark policemen charged with intoxication. 
This examination was necessarily made at the time the policeman was in- 
toxicated or alleged to have been so. I was also obliged to make a physical 
and mental examination of all chauffeurs and other drivers of vehicles who 
had been arrested and charged with intoxication. I have also had to make a 
mental examination of people reported to the police as being insane or as acting 
in an abnormal manner. As such officer I have had the medical supervision of 
persons held unde^ arrest in Newark. 

III. On April 21, 1919, at the De Jianne Restaurant, Newark, N. J., I attended 
an experiment conducted by Dr. Charles A. Rosewater of Newark, N. J., for 
the purpose of studying the effects of beer containing 2.75 per cent by weight 
of alcohol, upon human subjects, with especial reference to its intoxicating 
properties. I was introduced to 12 men who were undergoing the tests 
and I conversed with these men and observed their manner and appearance. 
At the conclusion of the tests I carefully examined each, subject, questioning 
him as to his sensations, noting his articulation, his mental condition, and his 
coordination, and I failed to find the slightest indication of intoxication in any 
of the subjects. 

I have read the affidavit of Dr. Charles A. Rosewater, submitted in this ac- 
tion, and have noted the personal history of the above-mentioned subjects and 
the record of the amount of beer consumed by each individual, and I learn 
therefrom that the quantity of beer consumed by the individual subject in 
about four hours ranged from about 75 ounces (2 quarts 11 ounces) to about 
187 ounces (5 quarts 27 ounces). 

IV. In view of my experience with the above-mentioned subjects and from 
my study and experience as an active practitioner of medicine for 22 years, 
and e8i)ecially from my work in the observation and treatment of a large num- 
ber of cases of alleged intoxication which have passed through my hands as 
police surgeon, I am of the opinion that the beer which is at present brewed 
and which, I am informed and verily believe, contains not to exceed 2.75 per 
cent of alcohol by w^eight, is not intoxicating. 

Augustus John Mitchell. 



Moses Keschner, being duly sworn, deposes and says as follows: 

I. I am a practicing physician and reside at No. 264 Seventh Street, in the 
Borough of Manhattan, city and State of New York. 

I graduated from the College of Physicians and Surgeons in the city of New 
York, in the class of 1899, and for one year after graduating served as interne 
at the hospitals of the health department of the city of New York. In 1901 I 
began the private practice of medicine, which I have continued to this date. 
In 1909 I was graduated from the New York Law School and admitted to the 
bar of New York; State in 1910 and have made a study of medical juris- 
prudence. Since January of 1906 I have been at different times visiting 
physiciaA to the institutions of the department of corrections of the city of 
New YorR I was at the Kings County Penitentiary for over one year, New 
York County Penitentiary for one year, Queens County city prison and the 
Manhattan city prison at frequent intervals, and the remainder of the time 
and at present at the city prison in Brooklyn, N. Y. During 1914 I was at- 
tending neurologist to Beth Israel Hospital, O. P. D. Since February, 1915, 
I have been adjunct attending neurologist to Monteflore Home and Hospital, 
New York, and since June, 1915, I have been adjunct attending neurologist to 
Monteflore Home and Hospital, New York, and since June, 1915, I have been 
adjunct attending neurologist to Central Neurological Hospital on Blackwells 
Island, an institution under the Department of Public Charities of the city of 
New York. 

I am a fellow of the American Medical Association, a member of the 
Medical Society of the State of New York, Medical Society of the county ot 
New York, Eastern Medical Society, New York Neurological Society, and 
Yorkville Medical Society. I am also one of the contributing editors on 
neurology to Tice's Practice of Medicine. 

II. In the city prison in Brooklyn I see about 2,000 patients a year suffering 
from some phase of alcoholism. It has been part of my duty to treat these 
cases, and as part of my diagnosis I have to ask and ascertain what the patient 
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has been drinking. Since the advent of the beer which is now made and 
which contains, as I am informed and verily believe, not to exceed 2.75 per 
cent of alcohol by weight, I have not found a single case of intoxication from 
such beer. From my study, investigation, and professional experience I am 
of the opinion that thi*; beer is not intoxicating. 

MosES Keschneb. 



Arthur Perry Haskins, being duly sworn, deposes and says as follows : 

I. I am a practicing physician and reside at 318 Montgomery Street, J^ersey 
City, Hudson County, N. J. I was graduated from College of Physi,clans anxi 
Surgeons in the city of New York in 1903. 

I served as interne in 1903 and 1904 at the Jersey City Hospital, Jersey City, 
N. J., and was pathologist at St. Francis Hospital, Jersey City, N. J., from 
1904 to 1910. In 1906 I became assistant attending surgeon at that hospital 
until 1912, when I was made attending neurologist and psychiatrist, a position 
I still hold. I have been neurologist and psychiatrist at the Jersey City 
Hospital since 1915, when that department was created. I have been attending 
neurologist and psychiatrist at Christ Hospital since 1917, and at the Green- 
ville Hospital since 1917, both of which hospitals are in Jersey City, N. J., 
and at North Hudson Hospital, Weehawken, N. J., since the beginning of 1919, 
all of which positions I now hold. 

II. In 1910 I was appointed assistant to the county physician of Hudson 
County in the State of New Jersey. I had previously been associated patho- 
logically with the office of county physician in an unofficial capacity since 1902, 
and I have performed practically all the postmortem examinations which 
came to the office of the county physician since 1902. Since I have been 
practicing medicine I have personally performed upward of 2,800 autopsies. 

I am a member of the American Medical Association, the Medical Society 
of New Jersey, the Hudson County Medical Society, the Physicians and Sur- 
geons Club of Jersey City, N. J., the Aesculapian Club of Jersey City, N. J., the 
Academy of Medicine of the State of New Jersey, the Essex County Patho- 
logical Society, the American Medico-Psychological Association, and the Society 
of, Military Surgeons of the United States. 

III. As assistant to the county physician of Hudson County, N. J., the duties 
I was called upon to perform and did perform included, among other things, (1) 
the examination and commitment of insane persons, (2) examination for the 
advice of the court of all persons who were insane or alleged to be insane, and 
(3) medical treatment of all prisoners and witnesses in the county jail. The 
persons who are confined in the county jail are all persons awaiting trial or ac- 
tion by the grand jury and all persons sentenced by police magistrates for short 
terms of 90 days or less. In Hudson County a large proportion of cases of de- 
lirium tremens are sent to the county jail for treatment. 

Since my graduation from medical school my work has been in hospitals 
where alcoholism has been a continual factor, and my work in the main has 
be,en the care of these cases. The Jersey City Hospital is the only hospital in 
Jersey City which makes special provisions for the care of cases of alcoholism, 
and consequently nearly all cases of alcoholism in the city hospital requiring 
care have been treated in the alcoholic ward of this hospital, in which I had 
service as an interne, and of which, since my appointment to the attending staff, 
I have had full charge. Many thousands of cases of alcoholism have passed 
through my hands, and my work as assistant to the county physician has in- 
volved th^ examination and treatment of persons convicted of intoxication and 
other forms of disorderly conduct. As part of the diagnosis of patients I ques- 
tioned them ; and both from their statements and from my observation and ex- 
perience of the beer which is being brewed and sold at the present time, which, 
T am informed and truly believe, contains 2.75 per cent alcohol by weight. I 
have studied the effects of such beer. The patients themselves refer to the 
modern beer as " crippled beer," because it has no " kick." From my study, In- 
'vestigation, and experience as a physician, and especially in the treatment of 
cases having to do with intoxication or alcoholism in various forms. I am of 
the opinion that the beer which is at present brewed, and which I am informed 
and verily believe contains not to exceed 2.75 per cent of alcohol by weight, is 
not intoxicating. 

Arthur Perry Hashing. 
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George W. King, being duly sworn, deposes and saj^s as follows : 

I. I am a practising physician and reside in Jersey City, State of New Jersey. 
I was graduated from the medical school of the University of Michigan in 
1879, with the degree of doctor of medicine, and was duly admitted to practice 
medicine in the State of New Jersey in the year 1880, and have since that 
time continued to be a duly licensed practitioner of medicine in that State. 

I took postgraduate courses In New York University, and in June, 1881, I 
was appointed medical director of the Hudson County Hospital for Insane, at 
Secaucus, N. J., and continued in that position until March, 1912, at which 
time I was made county physician of Hudson County, N. J. As medical 
director of the said hospital I devoted myself mainly to the study and treatment 
of nervous mental diseases. 

II. As medical director of said hospital for the Insane I had extensive 
experience in the study and treatment of the effects of the excessive use of 
alcohol upon the nervous and mental functions. It was the common practice 
in that community to send patients who were suffering from the effects of 
excessive indulgence in alcohol resulting in the ^derangement or impairment 
of such functions to the hospital for treatment. ' 

III. I was county physician from March, 1912, to December, 1916, and in 
that capacity I was required to examine persons who were committed to the 
county jail of Hudson County suffering from any form of mental or alcoholic 
disturbance for the purpose of having their mental status Inquired into. In 
this capacity and during this time I observed a large number of cases of 
persons who suffered from excessive indulgence in alcohol. In December, 
1916, I was again appointed medical director of the Hudson County Hospital 
for the Insane, which position I have continuously held since then. 

IV. During the long experience that I have had in the capacities mentioned 
above and in the treatment and care of persons suffering from alcoholic indul- 
gence I have never known of a single case of alcoholism resulting from the 
drinking of beer, and this is true when the alcoholic content of beer was up- 
wards of 4 per cent by weight. 

In the treatment of alcoholism I have always considered both the kind and 
quantity of alcoholic liquor that a given subject had been indulging in, and in 
the study of the history of such cases and from my experience, I have learned 
that material disturbance of mental functions or intoxication does not normally 
result from indulgence in beer drinking. 

. V. On April 23, 1919, at the Hotel Brevoort in New York City I witnessed 
an experiment conducted by Dr. Charles A. Rosewater upon six male human 
subjects to determine the effects of drinking quantities of beer with an alcoliolic 
content of 2.75 per cent. The men who submitted to that test were of high 
mental development and in average physical condition. They did not show 
tlie slightest degree of intoxication from drinking the beer, and in fact the beer 
consumed by them seemed to have no abnormal effect upon their mental 
faculties or bodily functions. They were all as sober at the conclusion of the 
test as at the beginning. 

VI. A beer containing an alcoholic content of not to exceed 2.75 per cent by 
weight is a beverage of much lower alcoholic content than a beer that has been 
dispensed heretofore, and such beer, in my opinion, is not intoxicating. 

George W. King. 



J. Henry Clark, being duly sworn, deposes and says as follows : 

I. I am 54 years of age and re ide at No. 12 Walnut Street, Newark, Essex 
County, N. J. I am a graduate of the College of Physicians and Surgeons of 
the city of New York in the class of 1881 with the degree of M. D. I was 
an interne at Chambers Street Hospital, New York City, for about two and 
a half years and house surgeon at the Hospital of St. Barnabas, of Newark, 
N. J., for about 9 years; and for 33 years I have been and am at present, 
the ear and eye surgeon at St. Michael's Hospital in Newark, N. J. For the 
same length of time I have been chief police surgeon of Newark, N. J. 

II. I am a member of the American Medical Association, Medical Society 
of New Jersey, Essex County Medical Society, and the William Pierson Me- 
morial Library, of Orange, N. J. I have been in the active practice of medi- 
cine for about 38 years. My work as police surgeon has brought me into 
close contact with many cases of alcoholism and intoxication and I have seen 
upward of 5,000 cases of persons suffering from such condition. 
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III. From my said experience as a phy?iclnn I can not conceive of a man 
becoming intoxicated upon beer with an alcoholic content hot exceeding 2.75 
per cent. I am of the opinion that such beer is not intoxicating. 

J. Henry Clark. 



Henry F. Hilfers, being duly sworn, deposes and says as follows: 

I. I am 56 years of age and reside at the city of East Orange, county of 
Essex, State of New Jersey. I am secretary of the Essex Trade Council and 
have been such for the last 10 years. I am also secretary of the Cigar Makers* 
Union and have held that position for the past 20 years ; this organization has 
a membership of over 450 persons. 

II. As secretary of said labor organization, I visit other labor organiza- 
tions throughout the State of New Jersey and I am familiar with the living 
conditions and the personal habits of workingmen generally, and particularly 
those residing within that State. I meet them in large numbers constantly 
during their hours of leisure. I know that a great majority of those working- 
men drink beer ; I have observed and studied their habits in this respect for a 
number of years. 

III. In company with Dr. Charles A. Rosewiiter, of Newark, N. J., on April 
21, 1919, I witnessed an experiment conducted under his direction for the pur- 
pose of observing the effect of the drinking of beer with an alcoholic content 
of 2.75 per cent by weight upon men of varying temperament, habits, and occu- 
pations. Thirteen subjects were studied during that experiment and I was 
present during the entire time that the test was being made and noted all of 
the circumstances, conditions, and facts of the test. I have read the affidavit 
of Dr. Charles A. Rosewater in which is set forth the details of the conduct 
of such test and know that the same accurately sets forth the facts of the 
same. During this test I conversed with the subjects and observed their 
conduct and none of the subjects was in a condition of intoxication as a result 
of drinking the beer. The quantity consumed by the subjects ranged from 2 
quarts 11 ounces to about 5 quarts 27 ounces, and the drinking of this beer 
did not in the slightest degree impair the mental faculties or bodily functions 
of any of the subjects. 

IV. In view of my experience, observation, and the conduct of the test obove 
referred to, I am of the opinion that beer with an alcoholic content of 2.75 
per cent weight is not Intoxicating. 

Henry F. Hilfers. 



George Elliot Flint, being duly sworn, deposes and says : 

I. I reside at No. 80 West One hundred and sixty-ninth Street, in the Borough 
of Manhattan, city of New York, and am 48 years of age. 

II. I am a graduate of the Woodbrldge School of the city of New York, and 
spent two years In professional study In the School of Mines of Columbia 
University. 

III. From the time I was about 17 years of age I became Ihtensely Interested 
In physical development, and made from that time on a special study of that 
subject. I found from my experience In developing my own body, which at 
that time was not highly developed, that there are certain fundamental 
principles governing physical development which must be observed in order 
that a man should advance in physical well-being. During the long period in 
which I have been engaged In the physical training of men I have observed 
that physical development could be brought about and greatly aided by Indulg- 
ing In periods of Intensive and progressive physical activity relieved by periods 
of rest, giving the body opportunity to recuperate and relax, and that relaxation 
was quite as important In physical development as Is Intensive physical activity. 

IV. I observed In this connection that there are classes of persons who are 
able by the exercise of volition alone to relax from intensive training at various 
periods in order to get the physical rest that is so requisite in my plan for 
proper physical Improvement; whereas. In other cases, I found that the 
mental attitude of the subject Is such that he seems unable to exercise such 
volition to relax and rest, and that it is necessary in such cases to provide 
some means by which such rest and relaxation can be Induced. From my own 
experience I found that this rest and relaxation, so requisite to proper physical 
development, were aided by a moderate indulgence In the drinking of ale. I 
^'ound In the cases of other subjects that came to my attention that beer would 
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exercise the same function and accomplish the same results. I found that 
athletes, particularly after the age of 30 years, would go " stale," or become 
overtrained, by reason of the fact that they would not or did not sufficiently 
relax and rest between the periods of intensive training. In such instances it 
appeared that the will outdistanced the purely physical functions and over- 
taxed the physical functions without consciousness on the part of the subject 
that such operation was going on, with the ultimate result that athletes of this 
type find that at about middle age the peak of their physical and althetic 
activity has been reached, and that they are from that time declining in physical 
strength. This condition is not in accordance with the natural development of 
the human body, and is not a necessary accompaniment or result of intensive 
physical training. In si|ch cases had the subjects indulged during the period 
of their training in sufficient periods of rest and relaxation they would have 
found that they would have continued during many years to gain in strength 
and endurance. I have been convinced of the truth pf this statement through 
my personal dealings with many subjects and have put this theory into practice 
during a period of many years, with great benefit to those who have followed it. 

V. I found in many subjects who did not readily respond to my suggestion for 
alternating periods of intensive physical training, with periods of relaxation, 
that it was necessary and very helpful to have such subjects indulge in a mod- 
•orate use of beer, ale, or other alcoholic beverages, avoiding always, of course, 
any excess, as excess in all things is injurious. 

VI. I embodied some observations from my experience in a volume entitled 
*' Power and Health Through Progressive Exercise," which was published in 
1905 by Balfer & Taylor, New Yorlf. The introduction to that book was written 
by my father, the late Austin Flint, M. D., in which introduction he approved 
the principles I had expressed. 

VII. By reason of my great interest in physical development and the human 
body, I have been keen to observe the evidence of alcohol upon the human 
system when used either in its concentrated form, as in whisky, brandy, cor- 
dials, or the like, and in the more diluted forms of light wines, ales, and beers. 
I have particularly observed that while the habitual use in excess of liquors 
with high alcoholic content occasionally produced the alcohol habit or chronic 
inebriety, that effect was never produced by the lighter alcoholic drinks, such 
as the light wines, ales, and beers. 

VIII. I have embodied in my recent work. The Whole Truth About Alcohol 
<the MacmlUan Co. of New York, 1919), my firm conviction that beer is 
not a strong stimulant, is not destructive nor habit forming, nor injurious, 
but is wholesome, tonic, and strengthening. Also, that there are no beer 
drunkards. I am convinced that the irreclaimable sots who assert that they 
•drink only beer are, in fact, not truthful, but that they drink, in addition, 
other more concentrated solutions of alcoholic beverages. 

IX. I am convinced that^ should people be deprived of the benefits arising 
from the comfort and relaxation induced by proper indulgence in beverages 
of low alcoholic content they will seek pernicious and destructive substitutes 
in the form of narcotic drugs, and that the error of the prohibition of such 
beverages of low alcoholic content will be realized when it will be too late to 
save from the slavery of such narcotic drugs thousands who would not have 
attempted their use. I am convinced of the wisdom and the necessity of per- 
mitting the manufacture and use of beer as a beverage, and particularly such 
beer as is now brewed, which, as I am informed and verily believe, contains 
an alcoholic content not exceeding 2.75 i^er cent by weight, and, further, I am 
of the opinion that such beer is not intoxicating. 

George Elliot Funt. 

Charles A. Rosewater^ being duly sworn, deposes and says as follows : 

I. I am 44 years of age, and am a practitioner of medicine, duly licensed to 
practice in the States of New York and New Jersey, and I reside at 47 South 
Street, Newark, N. J. 

II. I was graduated from the College of Physicians and Surgeons in the City 
of New York with the degree of,M. D., in 1899. For one year following gradua- 
tion I served upon the house staff of the Mount Sinai Hospital, New York, fol- 
lowing which I spent about one year in post graduate studies in Europe. 

For several years I served on the medical staffs of the Mount Sinai Hospital 
Dispensary, in New York City, and I have at various times been connected in a 
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professional capacity with the St. James Hospital, Newark, N. J., and the 
Newark City Dispensary. 

I am a member of the following scientific societies : The Academy of Medicine 
of Northern New Jersey, American Medical Association, Essex County Medical 
Society, Medical Society of New Jersey, and American Society for the study 
of Alcohol and Narcotics. 

By appointment of Gov. John Franklin Fort, of New Jersey, I served as 
vice president of the Dependency and Crime Commission of New Jersey, in 
which capacity I made a study of crime and poverty, with fecial reference to 
the relations of alcohol and drug using thereto. 

At the instance of the State Board of Health of Louisiana I drafted the 
present narcotic law of that State. I also made Investigations with reference to 
the use of narcotics for the governor of West Virginia, the State Board of 
Health of Georgia, the State Board of Health of Virginia, and the Food and 
Drug Commission of Tennessee. 

For the past 14 years practically all my professional activities have been de- 
voted to the study and treatment of persons addicted to the use of alcohol and 
narcotic drugs. 

I have published in leading medical periodicals monographs upon the subject 
of inebriety, some of which are the following: Apomorphine in Acute Alco- 
holism, The Drink Habit and Its Treatment, What Can We Do for and With 
the Inebriate?, A Plea for the Establishment of Hospitals for the Rational 
Treatment of Inebriates, The Obliteration of the Craving for Narcotics, Some 
Suggestions for the Solution of the Liquor Problem, and Report of a Case of 
Korsakow's Psychosis. 

I was chairman of the mayor's committee for the investigation of narcotic 
and hobit-forming drugs, of Newark, N. J., in 1918, and was organizer and 
chief of the Narcotic Clinic for the Study and Treatment of Drug Addicts of 
Newark, N. J. 

Hi. During the greater part of the year 1918, for the purpose of gatherings 
material for a book upon inebriety I am now writing, I made a survey through- 
out various parts of this country of the extent and effects of the use of 
alcohol and narcotic drugs. During the course of my investigations I studied 
conditions existing in the neighborhood of 14 United States Army camps and 
cantonments and became informed as to drinking customs among our soldiers 
and the effects upon them of- various alcoholic beverages. » 

IV. I have recently been honorably discharged from the United Stat^ Army, 
in which I served as a captain of the Medical Corps, being attached to the 
neuro-psychiatrical service. In this capacity I came into contact with large 
numbers of soldiers and had the opportunity of making inquiries into the drink- 
ing customs of our soldiers In France and the effects of mild alcoholic beverages 
upon the health and morale of our Army. I am a captain in the Medical Re- 
serve Corps of the United States Army. 

V. I have read the recently published book entitled, " Alcohol, its Action 
on the Human Organism," containing the report of the advisory committee of 
the central control board (liquor traffic) of Great Britain, said advisory com- 
mittee consisting of the following authorities : 

Lord D'Abernon, G. C. M. G., chairman of the central control board (liquor 
traffic). 

Sir George Newman, K. C. B., M. D. (vice chairman), principal medical 
officer to the board of education, member of the central control board (liquor 
traffic). 

Prof. A. R. Cushny, M. D., F. R. S., professor of pharmacology at University 
College, London. 

H. H. Dale, M. D., F. R. S., head of the department of biochemistry and 
pharmacology under the medical research committee, National Health 
Insurance 

M. Greenwood, M. R. C. S., statistician to the Lister Institute of Preventive 
Medicine and reader In medical statistics In the University of London. 

W. McDougall, M. B., F. R. S., reader in mental philosophy In the Univer- 
sity of Oxford and fellow of Corpus Christl College, Oxford. 

F. W. Mott, M. D., F. R. S., pathologist to the London county asylums, 
consulting physician to Charing Cross Hospital. 

Prof. C. S. Sherrington, M. D., F. R. S., Waynflete, professor physiology in 
the University of Oxford and fellow of Magdalene College, Oxford. 

W. C. Sullivan, M. D., medical superlntendenat of the Rampton State Asylum 
for Criminal Lunatics. 
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I have noted in said report of the above-mentioned committee certain conclu- 
sions having an important bearing on the question as to \vhether beer wth an 
alcoholic content not exceeding 2.75 per cent by weight is intoxicating. I quote 
from same as follows: 

Page 18 : " The absorption of alcohol is therefore complete, and in compari- 
son with that of foodstuffs needing preliminary digestion, such as meat, it is 
conspicuously rapid. The actual speed of absorption seems to vary with a 
number of conditions, such as the form in which the alcohol is taken, the extent 
to which it is diluted, and the time in relation to meals." 

Page 20 : "In from 15 to 24 hours after a dose of alcohol has been taken the 
whole of it has disappeared completely. The destruction of the alcohol, 
indeed, begins as soon as it reaches the blood. ♦ ♦ ♦." 

Page 21 : " There being no evidence of its change into some other substance 
which the body can retain, the supposition is natural that it is completely 
* oxidized * or burnt, producing, as when burnt in air, carbon dioxide and water, 
which pass out in the breath and urine." 

Page 61 : " Excessive doses of alcohol are liable to cause vomiting." 

Page 85 : " In reference to alcohol, then, it will be sufficient if, without trying 
to be too precise, we take it that a drinker really begins to suffer from acute 
poisoning as soon as he shows such immediate effects of the drug as interfere 
with his normal capacity for taking care of himself." 

Page 87 : " Similarly in cases of drunkenness in man, the blood has been 
found to contain, in one observation, 0.153 per cent of alcohol, and in another 
instance, when the intoxication was pronounced, 0.227 per cent." 

Page 88 : " * * * The amount present in the blood soon reaches a maxi- 
mum level bearing a pretty constant relation to the dose originally drunk. So 
that knowing the quantity of absolute alcohol taken and the body weight of 
the drinker, we can at once give an approximate estimate of the maximum 
proportion of the drug which will be found in the circulation; and conversely, 
we can say what amount of alcohol must be administered co give any particular 
percentage in the blood. Thus, taking the figures which we have quoted, the 
proportion of the 0.15 which was found in the blood in the less pronounced 
case of intoxication, would correspond to an original dose of 1.5 cubic centi- 
meters of absolute alcohol for each kilogram of body weight, and this amount, 
expressed in English measure, would be roughly equivalent, in the case of a 
man weighing ten stone, to a total dose of 3i ounces of absolute alcohol." 
(Note, 3i ounces of absolute alcohol is the amount contained in about one 
gallon of 2.75 beer.) • 

Page 90: "As our practical conclusion, then, from the evidence at present 
available, we may say that any form of alcoholic liquor can cause drunkenness, 
if such a quantity of it Is taken, at once or within a short time, as will lead 
to the presence of the drug In the blood above a certain proportion, which in 
the case of the average healthy adult, may be put provisionally at from the. 
0.15 to 0.2 per cent. From the point of view of the prevention of drunkenness, 
the superiority of the more dilute beverages such as the lighter beers and nat- 
ural wines. Is therefore mainly due to the fact that the bulk of the fluid makes 
it difficult for the drinker to consume a very large dose of alcohol within a 
moderate period." ^ 

VI. I have searched the literature upon the subject to learn w^hether or 
not the alcohol contained in certain beverages Is rendered less intoxicating 
.>y the presence of other subrtances in such beverages, and I find that com- 
petent authorities state that the alcohol contained In certain beverages is 
rendered less intoxicating by the presence of other substances in Fuch bever- 
ages. I quote from the Dispensatory of the United States of America, by 
George B. Wood and Dr. Franklin Bache, copyright, 1907, nineteenth edition, 
revised and rewritten by the following authoritle : 

H. C. Wood, M. D., LL. D., professor on materia medica and therapeutics 
in the University of Pennsylvania; Joseph P. Rennington, Ph. M. F. G. S., 
professor of theory and practice of pharmacy in the Philadelphia Ck)llege of 
Pharmacy; Samuel P. Satles, Ph. D., LL. D., professor of chemistry In the 
Philadelphia College of Pharmacy; Albert P. Lyons, M. D., member of com- 
mittee of revision of the Pharmacopoeia of the United States of America; 
Horatio C. Wood, jr., M. D., demonstrator of pharmacy and dynamics in the 
University of Pennsylvania. According to these authorities (p. 1343) : 

"The Intoxicating ingredient in all wines is the alcohol they contain and 
hence their relative strength depends upon the quantity of that substance 
entering into their composition. The alcohol, however, naturally in wine. 
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is so blended with the other constituents as to be in a modified state, which 
renders it le* s intoxicating and injurious than the same quantity of alcohol 
separated by distillation and diluted with water." 

That an action similar to that referred to, with reference to the alcohol in 
wine, also occurs in beer, is more than likely in view of the complex chemistry 
of beer. Beer, according to the said Dispensatory (p. 1345) mentioned above, 
has the following composition: 

"All malt liquors contain, besides water and alcohol, solid substances, which 
together constitute the so-called extract, i. e., that which is left behind when 
the water and alcohol are evaporated. The most important of these are dex' 
trine, grape sugar, glycerin, succinic, acetic, lactic, propionic and glucic acids, 
carbon dioxide, albumin and albuminous principles, bitter and resinous mat- 
ters, and essential oil from the hop, alkaline and earthen salts." 

That the physiological action of alcohol in moderate dose may be vastly dif- 
ferent from the effect in large doses is indicated in the report of the experi- 
mental work done by Dodge and Benedict (herein quoted), who state on page 
20 of said report the following : 

" In addition to the main experimental precautions, we systematically varied 
the alcohol dose. This was done for the following reasons : In the first place, 
it is a fact that different doses of some drugs produce quite different physio- 
logical effects, amounting even to a change of sign. That this is probably true 
of alcohol seemed to be indicated in more than one experimental investigation.'' 

VII. I have read in "The Nineteenth Century and After," July, 1915, the 
opinion of Sir Lauder Brunton, Bart., M. D., F. R. S., in reference to alcoholic 
intoxication, from which article I quote the following : 

" When alcohol is taken in a very dilute form it can only be absorbed slowly 
from the digestive canal, and all the time that absorption is going on excretion 
is likewise occurring, so that there is never enough alcohol present in the blood 
at one time to produce the full narcotic effects. It is almost impossible for a 
man to get dead drunk on small beer or thin wine, and. Indeed, on these bever- 
ages he can hardly even reach the stages of excitement or commencing narcosis ; 
or, as a man is said to have complained, * he didn't get no forrarder with them.' 
For a man to become dead drunk he must take a considerable quantity of alco- 
hol, and in a concentrated fornji." 

I am familiar with the experiments conducted by many observers with refer- 
ence to the rapidity with which alcohol is absorbed after taking, and know that 
all authorities agree that alcohol is much more rapidly absorbed when the 
stomach is empty than when the stomach is filled with mixed foodstuffs. Thus 
Prof. Cushny, in his work, Pharmacology and Therapeutics, says (p. 192) : 

" The alcohol of beer is comparatively slowly absorbed, owing to the colloid 
constituents." 

VIII. I have made a calculation of the quantity of beer with an alcoholic 
, content of 2.75 per cent by weight which an individual would have to drink in 

order to have 0.153 per cent of alcphol in his blood, and I find that it would 
require an excess of 1 gallon, which quantity would have to be within the body 
at one time. It would also be necessary for all the alcohol contained in such 
quantity of this beer to have been absorbed and be circulating within the blood 
in order to have 0.153 per cent of alcohol in the blood. That this is impossible 
is apparent from the fact that the adult stomach holds in the average less than 
3 pints, and that a considerable portion of the capacity of the stomach would 
be taken up with the gaseous substances in the beer, especially the carbon 
dioxide, and, further, owing to the fact that the alcohol of beer is compara- 
tively liowly absorbed because of its colloid constituents, as stated by Prof. 
Cushny, and that it is promptly oxidized after absorption. 

I quote as my authority for the statement that the stomach holds usually 
less than three pints from Human Anatomy, by Thomas D wight, M. D., LL. D., 
Parkman, professor of anatomy in Harvard University; J. Playfair McMur- 
rick. Ph. D., professor of anatomy in the University of Michigan ; Carl Ham- 
mann, M. D., professor of anatomy in Western Reserve University ; George A. 
Piersol, M. D., Sc. D., professor of anatomy in the University of Pennsylvania ; 
J. William White, M. D., Ph. D., LL. D. ; John Rhea Barton, professor of sur- 
gery in the University of Pennsylvania; John C. Heisler, M. D., professor of 
anatomy in the Medico Chirurgical College ; edited by George A. Piersol, volume 
2, sixth edition, 1918, page 1619 : 

"Average adult capacity (of the stomach) is said to range from 600 to 2.000 
•cubic centimeters (1.25-4.25 pints), average of 1,200 cubic centimeters (2.50 
pints)." 
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I have learned that alcohol in the stomach is rapidly diluted by the entrance 
into the stomach of water from the blood, upon which point I quote from 
Food and Dietetics, fourth edition, 1917, page 340, by Robert Hutchison, M. D., 
Edin. F. R. C. P.. physician to the London Hospital : 

'* The passage of alcohol out of the stomach into the blood is counterbalanced 
by a flow of water from the blood into the stomach. The * endosmotic equiva- 
lent * as it is called, of absolute alcohol for animal membrane is 4.13, and this 
means that for every gram of alcohol which passes in one direction 4.13 grams 
of water pass in the other. If, then, alcohol be administered to a patient with a 
-dilated stomach, the result may be that the total amount of fluid in the organ 
is ultimately increased." 

IX. I have read the book published by Dr. William Edward Fitch, M. D., 
major, Medical Reserve Corps, United States Army, formerly lecturer on 
surgery at Fordham University School of Medicine, and 40 contributors, pub- 
lished by permission of the Surgeon General of the United States Army, 1918, 
entitled " Dieto therapy," and find the following : 

" Genuine malt liquors can be produced of low alcoholic strength " (2 per cent 
alcohol), "these are practically nonlntoxlcating." 

I have also read the opinion of Dr. W. Gilman Thompson, professor of 
clinical medicine in the Cornell University Medical College, New York City, 
who states on page 273 of his book entitled " Practical Dietetics " : 

"As a preventive of drunkenness and the evils of chronic alcoholism, the in- 
troduction of the milder malt liquors into this country to partially supersede the 
use of strong spirits has proved a decided advantage." 

X. I have reviewed the writings of many authorities to ascertain what 
dose of alcohol may be considered to be a " moderate " dose, and to learn 
"What has been noted as to the physiological and physiological eflPects of such 
doses, and I find that the effects of such doses are in the main very slight, 
and, in so far as the control of the mental faculties is concerned, I quote from 
some authorities, and give, for the purpose of comparison, an estimate of the 
uniount of alcohol contained in one bottle of beer : 

One 12-ounce bottle of beer with alcoholic content of 2.75 per cent by weight 
<?ontains approximately 12^ c. c. of alcohol. 

Quotations from Psychological Effects of Alcohol, an Experimental Investi- 
gation of the Effects of Moderate Doses of Ethyl Alcohol on a Related Group 
of Neuro-Muscular Processes in Man, by Raymond Dodge and Francis G. Bene- 
dict. Published by the Carnegie Institute of Washington, 1915 : 

Pages 29, 30 : " Neither in the experimental literature nor in the theoretical 
-discussions is there any uniform standard of alcohol dosage. ♦ ♦ * The 
quantity of alcohol in a ' moderate dose ' is determined neither by general 
■experimental agreement nor by convention. Single experimental doses vary in 
the literature from 10 c. c. to 100 c. c. and over. Meyer and Gottlieb place the 

* stimulating ' dose for abstemious adults at 30 to 40 grams, adding that for 
those accustomed to its use the dose must be larger. As a standard dose we 
adopted what seemed to be a fair average of 30 c. c. (dose A). Two variations 
■of the standard dose were made for methodological reasons. In the 12-hour 
•experiments, 12 c. c. was given hourly for 8 consecutive hours, excepting 
the hour of lunch. * * * A dose of 45 c. c. (dose B) was given to the 
regular group of moderate drinkers on a sufficient number of experimental 
days." 

Page 108. " Effect of Alcohol on Word Reaction. * * * No matter how the 
-effect of alcohol is reckoned ps the result of these measurements, it is minute to 

the point of disappearance after dose A, and small but consistent after dose B. 

* * » " 

Page 115 : " That the present doses of alcohol have produced no marked effect 
on the association reaction times is at once apparent; it is rather a question 
of whether a consistent effect is discernable." 

Page 133: "As far as our measurements go, rote memory (primary retention) 
is neither better nor worse after small doses of alcohol." 

Page 245-247: "Taken altogether, our data leave no doubt that alcohol 
shows a real difference of incidence in its effects on different levels of the 
nervous system. * * * The lower centers are depressed most and the highest 
least. This is entirely contrary to our traditions. But, as Prof. Hunt remarked 
In an informal discussion of these results, ' If alcohol had selectively narcotized 
the higher centers, it would have been used as an anaesthetic centuries ago.* 
It can not be an experimental accident that all the cerebral reaction processes, 
eye reaction, word reaction, memory, and the free association experiments are 
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In a class by themselves with respect to the small percentile change effected by 
moderate doses of alcohol. * * . * The higher centers alone show capacity 
for autogenic reinforcement. In spite of sleepiness, pain, or sensory distraction 
and even narcosis, one can reestablish the normal controls on occasion, and 
make a fair showing, especially when the results would be serious if one let 
oneself go." 

Page 247: "With only one apparent exception * * ♦ alcohol regularly 
tends to depress neuromuscular action. But so does sleep. ♦ * * " 

Quotations from The Influence of Alcohol and Other Drugs on Fatigue. The 
Croonian Lectures delivered at the Royal College of Physicians in 1906, by 
W. H. R. Rivers, M. D., F. R. S. P., fellow of St. John's College, Cambridge, 
published, 1908 : 

Page 58 : '* The alcohol was taken on four days. Fifteen grams being taken, 
twice and 80 and 50 grams on the other two days. * * * (In one dose.) 
The doses of 30 and 50 grams produced very little effect." 

Pages 60, 61, 62: "The next work on alcohol, in 1904, is that of Hellsten. 

* * * He took his alcohol In the form of brandy, and in his first experiments 
took doses which contained 25 and 50 grams of absolute alcohol, either 5 or 10 
minutes before beginning to work, and found that the effect of the alcohol was 
so slight that the differences on different days might be due to chance varia- 
tions." 

Page 62 : " The work of Hellsten Is the most extensive which has hitherto 
been done on the action of alcohol, and at the same time It Is the only work 
which can be said clearly to prove the Injurious influence of alcohol on the 
capacity for muscular work. It must be remembered that he was using the 
very large doze of 80 grams in the experiments which gave any decisive result — 
much larger than that used In any other work, and so large that disturbance 
of digestion were produced, which made it necessary to discontinue the experi- 
ments. Nevertheless, In spite of this very large dose, the diminution in the 
amount of work was not very great * * *." 

Page 87 : " It Is possible to say, however, that sometimes a dose of 40 cubic 
centimeters of pure alcohol may produce a decided Increase In the amount of 
work executed * * *." 

Page 91 : " Perhaps the most important result of R'Udin's work Is to show how 
great may be the degree of insusceptibility to the action of alcohol in some 
persons. He used the large dose of 100 cubic centimeters of absolute alcohol, 
and yet in some cases the effect was very slight, In spite of the fact that the 
subjects of his tests were abstainers." 

Page 95 : " In the fourth ergographic experiment, multiplication by the same 
method was done on nine days, on three of which a dose of 40 cubic centimeters 
of alcohol was taken. * * * Any effect of alcohol which might be present 
has thus a better chance of showing Itself, but it is very doubtful whether 
any such effect is present. ♦ * ♦ if the dose of 40 cubic centimeters had 
any effect at all. It was slightly injurious." 

Page 100 : "In the case of mental work, the available evidence points to a 
decrease in the amount of work under the Influence of alcohol when there is 
an effect at all, but there are very great individual differences, even the large 
dose of 100 cubic centimeters falling to show any effect In some persons." 

Pages 131, 132 : " Even with the dose of 40 cubic centimeters, I noticed very 
little to differentiate the alcohol days from those on which only the control was 
taken. ♦ • * in Mr. Webber's case (an abstainer). Very soon after taking 
the dose of 40 cubic centimeters of alcohol, It was often noticed that there was 
some salivation, sweating, and irritation of the skin. * * * Every care was 

taken by the subject, however, to keep the experiment running smoothly 

* * * ** 

m 

Quotations from Physiological Aspects of the Liquor Problem. Investiga- 
tlons made by and under the direction of W. O. Atwater, John S. Billings, H. 
P. Bowdltch, R. H. Chittenden, and W. H. Welch, subcommittee of the com- 
mittee of fifty to investigate the liquor problem, 1903 : 

Volume 2, pages 125, 126 : " Partridge has studied the effect of small quan- 
tities of alcohol upon the rapidity of adding, reading, and writing. The experi- 
ments on these processes were made by Partridge upon himself and covered 
a period of 33 days. The amount of alcohol taken was 90 grams of 33^ per 
cent, and It was consumed at 7.55 a. m. Work was begun at 8 a. m. and was 
continued until 10 a. m. * * ♦ In his summary Partridge points out that 
the effects of about 3 ounces of 33^ per cent alcohol, taken under the condi- 
tions described, made only a slight difference In the psychophysical tests." 
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XI. I have studied the subject of the resistance of the body to drunkenness, 
and find that experimenters have noted that enormous doses of alcohol are 
required to induce drunkenness. That this is due to a great extent to the 
capacity for " autogenic reinforcement " possessed by the higher brain centers 
{as pointed out by Dodge and Benedict) is more than likely. Practical expe- 
rience, demonstrated by the fact that drunkenness is comparatively rare, also 
supports this view. 

I am of the opinion that the resistance of the body to drunkenness is also 
to a considerable extent due to the fact that alcohol stimulates metabolism by 
increasing the pulse rate. Upon this point I quote from the work of Dodge 
and Benedict as follows: 

Page 210. "The large number of data, the consistency of the results, and 
their direct correspondence to the size of the dose satisfy, we believe, the 
most rigid criteria of experimental evidence for a casual relationship between 
the ingestion of small doses of alcohol and a relative acceleration of the pulse 
during the moderate mental activity of the association experiments." 

Pages 253, 254: "There are grounds for believing that the pulse rate is 
the best index of the general metabolic demands that is available in psycho- 
logical experiments. The experience of the Nutrition Laboratory in its studies 
of the relationship between pulse rate and metabolism is best expressed by 
the pulse rate is likewise accelerated, and there is an increase in the total 
heat production shows a striking uniformity in fluctuations. ♦ ♦ ♦ In the 
course of experiments it has been observed that with very slight activity the 
pulse and metabolism are at a minimum. When the activity is increased 
the pulse rate is likewise accelerated, and there is an increase in the total 
metabolism.' ♦ ♦ * The results show a fairly close correlation in the same 
Individual between the heart output expressed as the product of the pulse 
pressure and the heart rate on the one haixd, and the absorption of oxygen 
and the elimination of carbon dioxide on the other." 

I have conducted practical tests to determine whether or not an ordinary 
man can. drink enough beer containing 2.75 per cent by weight of alcohol to 
render hiiia intoxicated. The sub jects . werie tested in two groups. The first 
group consisted of 13 men and comprised mechanics and brain workers be- 
tween the ages of 23 and 66 years, representing various types of drinkers. 
They were furnished with highly seasoned food to stimulate thirst, and 
were encouraged to drink as much as they could. In conducting the test upon 
this group I was assisted by Henry Hilfers and James B. Reilly, both of 
Newark, N. J., and before the conclusion of the test each subject was ex- 
amined by Dr. Augustus J. Mitchell, assistant police surgeon of Newark, N. J. 

The second group of subjects comprised men engaged in mental work, be- 
tween the ages of 33 and 45 years. They were all extremely moderate users 
of alcohol, and took beer only rarely. They were furnished a regular dinner 
without soup and were asked to drink as much beer as they could during about 
four hours. This group was observed by the following named gentlemen : Pr. 
Smith Ely Jelliffe, Dr. James J. Walsh, Dr. George W. King, Dr. Samuel Stern, 
Mr. George W. Whiteside, Mr. Lloyd Paul Stryder, Mr. Emory Buckner, Mr. 
George Elliot Flint, and Mr. John P. Ryan. 

The tests upon group No. 1 were held at the De Jeanne Restaurant, 17 Cen- 
tral Avenue, Newark, N. J., on April 21, 1919, and covered a period of about 
four hours. The food consisted of herring, boiled ham with gravy, potato 
salad with mayonnaise and egg, bread and butter, tomatoes, cheese and crack- 
ers. In addition to this some of the men ate raw clams. 

The beer used in testing group No. 1 was obtained from Christian Fiegenspan, 
a corporation of Newark, N. J. It was received in sealed cases and in sealed 
bottles. Each bottle contained about 12i ounces of beer. Each case and each 
bottle was opened in my presence by Louis Boehme, of 11 West End Avenue, 
Newark, N. J. 

On April 21, 1919, I ordered four bottles of the beer which was to be used in 
this test to be sent to Herbert B. Baldwin, a chemist, of 927 Broad Street, 
Newark, N. J., for the purpose of a check upon the alcoholic content. About 
one hour before the test was started, Mr. Baldwin reported to me that this 
analysis showed the beer to contain 2.46 per cent by weight of alcohol. 

In order to raise the percentage of alcohol in the beer beyond 2.75 per cent 
by weight of alcohol, I added 20 minims of a 94 per cent solution of alcohol to 
each bottle of beer, as soon as It was opened. 

On April 22, 1919, I took four bottles of beer from the lot used in the test, 
and also the bottle of alcohol from which I obtained the alcohol used, to the 
above-mentioned chemist, Herbert B. Baldwin, for a check analysis. 
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On April 25, 1919, I received from Mr. Baldwin a certificate showing that the 
beer tested by him on April 21 and 22 contained 2.46 per cent of alcohol by 
weight, and that the alcohol I submitted ' contained 93.8 per cent of alcohol by 
volume. 

The tests upon group No. 2 were held at the Hotel Brevoort. Eighth Street 
and Fifth Avenue, New York City, on the evening of April 24, 1919. 

The dinner served to the tested subjects consisted of raw oysters, chicken^ 
potatoes, olives, salad, cheese, crackers, and coffee. The beer was received in 
sealed bottles, each containing about 12 ounces, a sample bottle of which had 
been analyzed by the Lederle Laboratories of New York City, who furnished 
a certificate that the alcoholic content was 2.34 per cent by weight, and who 
wrote that it would be necessary to add 27 minims of a 95 per cent solution to 
each bottle containing 11.2 ounces of beer in order to bring the alooholic con- 
tent to 2.75 per cent. The Lederle Laboratories also furnished, under seal, a 
bottle of 95 per cent ethyl alcohol; I personally broke the seal and opened 
each bottle of beer served and added to each bottle 30 minims of the 95 per cent 
solution of ethyl alcohol. 

The following table covers group 1, showing the number of bottles of beer 
C(»nsumed by each subject: 



Subject. 



No.l ^ 

No. 2 

No.3 

No. 4 

No. 6 

No. 6 

No. 7 

No. 8 

No. 9 

No. 10 

No.l] 

No. 12 

No. 13 



Age. 


Weight. 


55 


212 


45 


160 


38 


196 


28 


168 


26 


190 


24 


145 


40 


165 


66 


225 


57 


200 


31 


170 


46 


150 


23 


140 


52 


170 



Occupation. 



Tjrpewriter supplies 

Vice iHresident 

Bank clerk 

do 

Electrician 

Broker's clerk 

Salesman 

Bookbinder 

Steel engraver 

Printer..^ 

Cigar maker 

Mechanic 

Salesman 



Number 
of bottles 
consumed. 



6 

ft 

6 

» 

la 

8 

9 

IS 

15 

13 

9 

7 

7 



Group 1. — The personal characteristics and the result of the tests for each 
individual noted at the time are as follows: 

No. 1. — Has been accustomed to taking alcoholic drinks since childhood. Has 
very rarely been intoxicated but remembers three or four instances when he 
was intoxicated by drinking cocktails and mixed drinks. Has had no alcoholic 
drinks during the last 10 days. Was only able to remain for about one hour» 
during which time he drank six bottles of beer. Before leaving, he addressed 
the company, outlining a project for establishing a social center for negroes in 
Newark, a movement with which he is identified. He was compelled to leave 
the dinner to attend a meeting in connection with this social movement. 

No. 2. — ^Has been accustomed to taking alcohol in various forms since he was. 
21 years of age. Has never been drunk. His daily quantity varies from a few 
glasses of beer to four or five bottles In one day upon social occasions. He has 
had no alcoholic beverage in two days. He drank six bottles in about three 
hours and refused a further quantity, saying he was all filled up and that there 
was no pleasure in drinking any more, and that any additional quantity would 
be distasteful. 

No. 3. — Has been drinking since childhood, mostly beer, occasionally other 
forms of alcoholic beverages, taking about six glasses of beer daily, usually 
with his meals. Remembers that he once was drunk on " ten-guinea-ale." He^ 
drank six bottles in about three hours and pronounced himself completely satis- 
fied, saying that he had drunk much more than he does normally, but was 
trying to see how much he could hold. 

No. 4. — Has been a constant beer drinker since he was a young man, taking- 
about five glasses of beer daily, though often taking nothing for several days. 
Has been drunk upon two occasions upon whisky. One month ago he was hon- 
orably discharged from the United States Army, in which he served seven 
months. During this time he drank practically nothing in the nature of alco- 
holic beverages. Since his discharge from the Army has taken a few glasses, 
of beer daily, but has had nothing In the two days before the test. He drank^ 
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nine bottles of beer In the space of four hours and said he did not wish any- 
more. 

No. 5. — Has been a daily drinker of nearly all forms of alcoholic beverages 
for several years, and has. on several occasions, been drunk on whisky. States 
that he has never been able to get drunk on beer. He drank 13 bottles of 
beer in about four hours, and did not wish any more. 

No. 6. — ^Thls man's history is practically the same as that of No. 5. He 
drank, 8 bottles of beer in about three hours and left to attend a wedding. 

No. 7. — ^Has been drinking beer since early childhood, in hot weather, taking 
as much as 10 glasses a day. Has been drunk on whisky on several occasions. 
He drank 9 bottles of beer in about three hours, and stated he had no desire 
for more. 

No. 8. — Has been a beer drinker since childhood, and has used alcohol 
rather freely for many years. Takes alcohol in some form or other every day, 
and has been drunk several times on whisky. He drank 13 bottles of beer in 
about four hours, and stated that while he could drink more, it would make 
him uncomfortable. 

No. 9. — ^Has been a constant dally beer drinker for many years, averaging 
a pint or more every day. On social occasions has taken mixed drinks and 
has been intoxicated thereby. He drank 15 bottles of beer in about four hours. 

No. 10. — Has been a moderate beer drinker since the age of 17 years, and for 
a number of years has averaged 8 glasses of beer a day. Has never been 
drunk. He drank 13 bottles of beer within about four hours. 

No. 11.— Has been a drinker of all forms of alcoholic beverages since he 
was a young man, and has very rarely been intoxicated, then only when he 
drank whisky or mixed drinks. He averages 4 or 5 glasses of beer a day. He 
drank 9 bottles of beer In about -four hours. 

No. 12. — ^Has been drinking since the age of 18 and takes alcoholic bever- 
ages in various forms. He takes something of this kind every day, as a rule, 
though there have been times when he would go a week or two, or even a 
month, without any alcohol whatever. Has been Intoxicated on several 
occasions on whisky. He drank 7 bottles of beer. 

No. 13. — Has been a daily and constant drinker of alcohol, mostly beer, 
since he was a young man. He averages from 1 to 3 bottles of beer a day, 
and has never been drunk. He drank 7 bottles of beer in about three hours, 
and states that this was far in excess of what he had ever drunk before. 

Group 2. 



Number. 



14 
15 
16 
17 
18 
19 



Age. 


Weight. 


42 


192 


34 


154 


46 


176 


40 


139 


43 


140 


33 


145 



Oocupation. 



Artist.... 

do.... 

Publicist. 
Journalist 
Architect. 
Author... 



Number 
of bottles 

con- 
sumed. 



8 
8 
3 



The personal characteristics and the result of the test for each individual 
in group 2 were as follows : 

No. 14. — Since the age of 21 years has been extremely moderate drinker, 
averaging about one drink of whisky per day. He drank eight bottles of beer 
in about four hours, making every effort to drink all he could, and found it 
impossible to take more than he did. 

No. 15. — ^Has been a moderate drinker for some years, taking mostly whisky 
and cocktails, and occasionally beer, in hot weather. He averages three 
drinks of whisky a day and has been intoxicated on several occasions. He 
drank eight bottles of beer in about four hours, forcing himself to do so, and 
complaining of distension caused thereby. 

No. 16. — Has been an extremely moderate drinker since the age of 19 years, 
only rarely taking beer. He takes one or two cocktails daily and has never 
been drunk. He drank three bottles of beer during the evening and found if 
difficult to do so, stating that beer was distasteful to him. 
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No. 17. — Has been an extremely moderate drinker since early youth, taking 
a cocktail at night before dinner and rarely more. He drank six bottles of 
beer during the evening. 

No. 18. — Since early childhood has taken very moderate quantities of light 
wine and beer with his meals, and now takes about two cocktails or highballs 
a day. Had a glass of beer with his lunch the day of the te^t. He drank six 
bottles and a half of beer and refused more due to distension. 

No. 19. — ^Drank beer between the ages of 18 and 21 years when at college, 
and since then has been extremely moderate, taking about one drink a day, 
consisting of either whisky or a cocktail. He drank five bottles of beer during 
the course of the evening and did not wish more. 

SUMMABY OF TESTS. 

Summarizing the tests above described, the experiments lead to the following 
conclusions : 

1. The drinking was forced. Every man drank more than he would have 
ordinarily drunk had he not been participating in a test. 

2. The beverage tested (beer with an alcoholic content of 2.75 per cent by 
weight) does not compel repetition. 

3. Satiation is complete and rapid. The subjects stated that they felt bloated 
and that additional drinking would merely add to their discomfort and was un- 
desirable. 

4. Several of the subjects admitted having on previous occasions been drunk 
on whisky or mixed drinks or heavy ale, showing thereby that they were not 
immune to drunkenness. 

5. Those subjects accustomed to drinking large quantities of beer manlfestetl 
the same sensation, of " bloatedness " as did those who were unaccustomed to 
drinking large quantities. 

6. Not one of the tested subjects manifested the slightest sign of drunkenness, 
nor conducted himself in any manner which would even faintly Indicate in- 
toxlcation. 

7. The quantity of beer consumed by the subjects during the tests ranged 
from about 36 ounces to about 187 ounces. 

XIII. I have treated In the course of my professional work a large number 
of patients suffering from alcoholism In various forms, and I have repeatedly 
observed that men who get drunk on whisky would lead sober lives when 
they drank beer in its stead, and I have often advised the drinking of beer ab 
a means of combating drunkenness. I am familiar with the substance known 
as " war beer," and I have made extensive inquiries as to its effects, especially 
with reference to Intoxication, and I have failed to learn of a single Instance 
jn which the drinking of said substance was the cause of Intoxication. As a 
result of my studies and observation and professional relations with persons 
addicted to the use of drinks and drugs, I am of the opinion that beer contain- 
ing not to exceed 2.75 per cent by weight of alcohol Is a nonlntoxlcatlng bev- 
erage. 

Chakles a. Rosewateb. 

George Bech, being duly sworn, deposes and says as follows : 

I. I am the consul general of Denmark In this city, and I am 43 years of age 
and have been 15 years In the consular service of the Danish Government. 
I was born in Denmark and am a Danish subject. I received an academic and 
legal education In my native country, with a degree which I believe to be the 
equivalent of master of laws In this country. I am a trustee of the American- 
Scandinavian Foundation, a body formed to encourage and promote the recip- 
rocal educational Interests of the United States and Scandinavia. 

II. I am familiar with the social conditions In Denmark and with the Danish 
people. Since coming to the United States I have returned to my native coun- 
try five times between 1904 and 1916 and have upon each occasion remained in 
Denmark for periods extending from several weeks to three months at a time. 
On each return I have visited the city of Copenhagen and the rural districts, 
and I have always closely observed the conditions and habits of my people in all 
stages of life. 

III. Prior to about 1900 liquor of all kinds was freely sold in Denmark, and 
a great deal of strong spirits was drunk by the people. Under those circum- 
stances intoxication was not unusual and was obvious to all. Since 1904, how- 
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ever, tax-free beer — that is, a beer containing 2i per cent of alcohol by weight — 
has become the prevailing and popular drink in Denmark and has been and is 
now freely and largely used by virtually all the people in Denmark, and its 
drinking is encouraged by the Government. Liquors containing a higher per- 
centage of alcohol are still drunk to an extent, but these latter liquors are not 
tax free, and are therefore dearer. Since the general use of the tax-free beer 
intoxication in Denmark has rapidly and greatly declined, until in recent years 
there has been virtually none, or intoxication only to an Inappreciable extent. 
The Danish societies formed to promote total abstinence are not opposed to 
these low alcoholic beers and permit their members to drink them because they 
are not regarded as intoxicants. 

IV. My knowledge and observation lead me to the opinion that where there 
has been any intoxication in Denmark since 1904 it has not been due to the use 
of light beers but to the use of stronger liquors, such as brandy or whisky. 

V. My knowledge and observation also lead me to the opinion, and so I state 
the fact to be, that the " war beer " sold in this country during the past year 
and at present and containing, as I am informed and believe, not more than 
2f per cent of alcohol by weight, is not intoxicating. 

Geobge Bech. 



Robert R. Heywood, being duly sworn, deposes and says as follows : 

I. I reside at 324 West One hundred and third Street, New York City, N. Y., 
and am 44 years of age. I am president of the Heywood, Strasser & Voigt 
Lithograph Co., of 263 Ninth Avenue, New York City, N. Y. 'Our company 
operates at this place a large general lithographing plant, and also owns the 
Heywood Folding Box Co., situated at 126 Eleventh Avenue, New York Cityr 
N. Y. In both establishments there is a total of approximately 250 employees, 
the majority of whom are men. 

I am practically daily in both establishments, and am in active charge of 
same. I come into* close contact with all the employees and easily observe what 
they are doing. Some of the employees perform very delicate work, such as 
engraving, while others do so-called heavy work. 

II. It is the policy of our company to permit the employees to drink as much 
'beer as they desire during the lunch period. During the last 18 months I have 

frequently seen many of our employees drinking large quantities of " war 
beer," which, as I am informed and believe, contains not to exceed 2f per cent 
of alcohol, by weight. I have never seen any intoxication resulting from the 
use of this beer. Furthermore, it has not in any way decreased the efficiency nor 
Impaired the usefulness of those who drank it. I am also of the opinion that 
were our employees forced to give up entirely the consumption of this beer, con- 
siderable unrest and disturbance would be created among them, as they have 
been accustomed to this beer, find it beneficial and stimulating, and never in any 
sense harmful. From my own personal observation and experience I state that 
" war beer " is nonintoxicating. 

Robert R. Heywood. 



Henry Berg, being duly sworn, deposes and says, as follows : 

I. I reside at 47 Hillside Avenue, Orange, N. J., and am 54 years of age. I 
am vice president of F. Berg & Co., manufacturers of hats, with plant situated 
at 365 South Jefferson Street, Orange, Essex County, N. J. We employ approxi- 
mately 400 persons. I am daily at the business premises and come in close 
contact with the employees, who are under my direction and supervision. 

II. The manufacture of hats demands great physical strain upon the part of 
the workers. It has been the policy of our company to permit our men to drink 
refreshments at three periods during working hours, namely, from 9 to 10 
o'clock, from 12 to 1 o'clock, and from 3 to 4 o'clock. The great majority of 
our employees drink beer during these periods, and during the past 18 months 
they have been drinking " war beer," which, I am informed and believe, contains 
not to exceed 2| per cent of alcohol by weight. I have personally seen them 
drinking this beer and seen many of them drinking as much as from 10 to 12 
glasses of this beer within a short time. I have never seen any of them in the 
least intoxicated by the use of this beer, nor has the drinking of the " war 
beer" in any way decreased the amount or quality of the work done by our 
employees or their output. In fact, the policy of permitting them to consume 
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beer during the working hours has made them more willing and more eager 
laborers. My personal observation and experience are that "war beer" is 
nonintoxicating. 

Henby Bebo, y. P. 



Lloyd Russell Gear, being duly sworn, deposes and says as follows: 

I. I reside at 137 West Seventy-seventh Street, New York City, N. Y., and 
am 31 years of age. I am superintendent and manager of S. M. Fi^nk & Co.'s 
factory, dealers in smoking pii)es and smokers* articles. I have general charge 
of the factory, which is located at 168 Southern Boulevard, New York City, 
N. Y., while Mr. S. M. Frank, who is the owner of the business, has offices at 
928 Broadway, New York City, N. Y. I am at the factory every day and see 
and observe all that our employees are doing. Our employees number from 
170 to 200. 

II. It has been my policy, which policy has been approved by Mr. Frank, to 
permit our employees to consume at any time during the working day " war 
beer," whlchj as I am informed and believe, contains not to exceed 2.75 per 
cent of alcohol by weight. The workers insist upon having this beer, as it 
refreshes them and stimulates them, and I have found from experience that 
it is wise to permit them, even during the working hours, to drink this beer. 
I am in close jcontact with our workers and have frequently observed many of 
them drinking large quantities of " war beer," but have never seen any intoxi- 
cation result from its consumption. Furthermore, it has in no way decreased 
their efficiency, but, on the contrary, has made them better and more willing 
workers. It is my pinion, based upon personal observation and experience, 
that " war beer "is nonintoxicating. 

Lloyd Russell Geab. 



Henry Siegel, being duly sworn, deposes and says as follows : 

I. I reside at 461 South Belmont Avenue, Newark, N. J., and am 54 years 
of age. I am a member of the firm of Kaufherr & Siegel, manufacturers of 
fancy leather, with offices and plant at 200 Magazine Street, Newark, N. J. 
Our company employs 40 persons. I come in dally contact with them and 
observe all that they are doing. 

II. It is the policy of our firm to permit our employees to drink beer during 
working hours. They are forced to do very heavy work and we find that beer 
acts as a stimulant and is beneficial to them. During the past 18 months I 
have seen many of our employees drink large quantities of "war beer," 
which, as I am informed and believe, contains not to exceed 2.75 per cent of 
alcohol by weight. I have never seen any of our men intoxicated from the use 
of this beer, nor has it in any way decreased their industrial efficiency. I have 
frequently seen our men drinking as much as from 8 to 10 glasses of this beer 
within a short time. From my personal observation and long experience I state 
that " war beer " is not Intoxicating. 

Henby Siegel. 



Edward J. Hanley, being duly^ sworn, deposes and says as follows : 

I. I reside at 1102 Thirty-sixth Street, Brooklyn, N. Y., and am 44 years 
of age. My trade is and for the past 26 years has been that of stationary 
engineer. I am president of the International Union of Steam and Operating 
Engineers, Local No. 20, and have an office at 154 East Fifty-fourth Street, 
New York City. Our organization, which is affiliated with the American Fed- 
eration of Labor, has a membership of about 1,500 men, and in my capacity as 
president of the union I see each one of these men once a week either at their 
place of business or at our meetings, which are held every Tuesday evening. 

II. During the past year our union held four smokers and the only beverage 
which was served at these smokers was " war beer," which, as I am informed 
and believe, contains not to exceed 2.75 per cent of alcohol by weight. I have 
seen the members drink large quantities of this beer, but have never observed 
any signs of Intoxication resulting therefrom. Furthermore, after our regular 
weekly meetings It has always been customary for a large number of us to 
adjourn to a near-by caf6 for a social gathering. It is our habit on these 
occasions to smoke and drink beer. At such times I have seen many men 
drinking as much as from 10 to 12 glasses of " war beer " within a short time^ 
but have never seen any intoxication result therefrom. 
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III. I am familiar with the sentiments of the men in our organization rela- 
five to the threatened prohibition of the sale of beer. The organization unani- 
mously passed a resolution at the first meeting in March, 1919, to the effect 
that It was the observation and experience of the members of the union that 
" war beer " is nonintoxicatlng, and that, therefore, any deprivation of this 
right to drink such beer is an unjust discrimination and an Infringement of 
personal rights. This resolution was but a general expression of the individual 
opinion of every member of the union. 

IV. In a trade such as ours, where men are compelled to work In hot rooms 
the entire day, beer is essential to their physical well-being. This is the firm 
conviction of the men. From personal experience I know that nothing will 
alleviate the hot, parched feeling of the throat and mouth and revive the spirits 
of men working in sweltering engine rooms as will beer. Furthermore, I 
know that it Is physically Impossible to drink water at such times without being: 
exposed to the danger of cramps. I know these statements are true because I 
have spent my life in this particular trade. 

V. From my personal observation and experience I know and state that 
"war beer'* is nonintoxicatlng. 

EbwABD J. Hanley. 



Timothy Healy, being duly sworn, deposes and says as follows: 

I. I reside at "60 East Eighty-ninth Street, New York City, N. Y., and am 56 
years of age. I am president of the International Brotherhood of Stationary 
Firemen and Oilers. My trade has always been that of stationary fireman, 
and I worked at this trade for a period of about 20 years. Our brotherhood 
has a membership of about 50,000 men, and is in turn affiliated with the 
American Federation of Labor. We maintain an office at 211 Bast Forty-fifth 
Street, New York City. My duties as president of the brotherhood carry me 
Into all parts of the country and throw me into close association with a large 
proportion of the men in my own organization and with great numbers of work- 
men of other trades. I know, and it is my business to know, the sehtiments of 
these men on all matters affecting their personal welfare. 

II. The members of my organization, and in fact workingmen I have met 
elsewhere in my travels throughout the country, feel that their private rights 
are being infringed upon by the threatened deprivation of their freedom to 
drink the beer to which they are accustomed. It was for this reason that this 
brotherhood refused to hold its last convention in a dry city. A sentiment such 
as this among the workingmen and the added feeling that they are really 
being discriminated against causes discontent and a lack of Interest in their 
work. The workmen, during the war, many times refused to go on strike 
for just grievances through purely patriotic motives. They now feel that this 
coming prohibition against the beer they have been drinking in their homes 
and at such times and places as they desired is a grave injustice to them, who 
alone must suffer because of the limitation. They can not afford to stock up 
as their wealthier neighbors can. The best they can do is to satisfy their 
dally needs. This sentiment among workmen of the country is one which is 
growing more pronounced every day. For example, I have just returned from 
one of my weekly trips and I could see that this feeling was much more 
noticeable than upon a trip which I took through the same portion of the 
country about three weeks before. 

III. My trips throughout the United States, taken for the purpose of carry- 
ing out my official duties and In the Interest of close cooperation between the 
Government and Industry, have been especially numerous during the war. 
I have been in all the large Industrial centers during the past two years, and 
in some of them many times, and have observed the amount of "war beer" 
which the workers have been accustomed to drink, and its effect upon them. 
I am able to- state, as a result of my observations of large bodies of workers 
while drinking " war beer " and afterwards, that " war beer " is not Intoxi- 
cating. I have seen men drinking it with their meals, between meals, at public 
gatherings, and in the privacy of their homes — ^under all conditions and in 
quantities varying from a glass to as much as the drinker desired. Nowhere 
and at no time during 1918 and 1919 have I seen any signs of intoxication 
as a result of drinking this beer. 

IV. It has been said that beer was a contributory cause to the slight labor 
troubles that arose during the war, but I have found, and other men in my 
position will tell you, that workingmen are most willing to carry out the 
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agreements made by their organizations when happy and contented, and the 
very fact that they were receiving the food and drinlc to which they were 
accustomed made the work of the labor leaders in warding off trouble immeas- 
urably easier than it could have been under less favorable circumstances. 
The only serious labor trouble that we had was the ship strike at Seattle, 
Wash., and, in support of the views I have just expressed, it is to be noted 
that this strike was instituted in a bone-dry State and was broken because of 
the patriotic efforts of labor leaders who feel most strongly that the infringe- 
ment of the workingman's right to drink the beer he knows to be harmless 
is a curtailment of his individual rights and liberties. 

Timothy Healy. 



George F. Trommer, being duly sworn, deposes and says as follows: 

I. I reside at 1573 Bushwick Avenue, Brooklyn, N. Y., and am 43 years of 
age. I am the president of the Jolin F. Trommer Evergreen Brewery, situated 
at 1632 Bushwick Avenue, Borough of Brooklyn, N. Y., and have been connected 
with the said brewery for the past 21 years. At the present timef I am the 
active head of the said business. Connected with my brewery and upon the 
same premises are a restaurant, halls, and gardens, and this part of the busi- 
ness has attracted a great amount of patronage since its inception. Among 
the frequent patrons of this restaurant are included clergymen, doctors, city 
officials, and a variety of citizens from every walk of life. 

II. The restaurant, with its halls and summer gardens, can accommodate 
and entertain about 4,000 persons. The entire property contains about 150,000 
square feet. The main ballroom has a seating capacity of 2,000 persons and 
can accommodate 1,000 couples. 

III. In the spring and during the summer and early fall this establishment 
is the resort of automobilists, as well as of families residing in the immediate 
neighborhood. It is a fr miliar sight to witness a gathering of young and old 
assembled around the same table eating and drinking. At least 75 per cent 
of the total liquid refreshments served and sold in this restaurant consists of 
the so-called " war beer." During the past year the sales of beer totaled, in 
barrels, 3,763, or approximately 1.881,500 glasses. 

IV. I am upon the premises in connection with my .supervisory duties at 
least 12 hours each day, and observe all that takes place in the dining room 
and the main hall. From personal observation I state that the beer as now 
brewed, which contains approximately 2.75 per cent by weight of alcohol, is 
nonintoxicating. In my .iudgment it is practically impossible for one to become 
intoxicated by drinking the beer as it* is now brewed. 

V. There are employed in connection with the above brewery and restaurant 
approximately 156 employees. It has been our policy to allow them to con- 
sume, during the working day, as much of the 2.75 per cent beer as they 
desire. The workmen avail themselves fully of this permission. The con- 
sumption of this beer by my employees has never made them intoxicated, nor 
has It In any degree decreased their efficiency. 

George F. Trommer. 



Sam S. Brewer, being duly sworn, deposes and says as follows : 

I. I reside at Port Washington, Long Island, New York State, and am 39 
years of age. I am secretary of the Lager Beer Brewers* Board of Trade of 
New York and vicinity, and the secretary of the New York State Brewers' 
Association, which associations have their headquarters and transact business 
at 109-111 East Fifteenth Street, Manhattan, New York City. I have occupied 
my present position for two years, and previous to assuming the secretaryships 
of the above associations I was for eight years manager of the organization 
and publicity bureaus of the New York State Brewers' Association. I have 
made for many years a special study of all questions affecting the manufacture 
and sale of beer. The statements contained in this affidavit, with the exceptions 
of those of Leonhard Michel and Jean E. Blaise, were made to me personally, 
and also submitted to me in the form of affidavits. The Michel and Blaise 
statements were made in affidavits only. 

II. The Welz & Zerweck (Inc.), situated at 1562 Myrtle Avenue, Brooklyn, 
N. Y., is engaged in the business of manufacturing and selling beer, and Carl H. 
Zerweck is superintendent of such corporation and has been such for 10 years. 
He personally states to me that he has about 150 mep under his direct super- 
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vision, and that these men perform their duties in and about the plant under 
conditions that are more or less hazardous, due to the fact that there is con- 
siderable handling of heavy packages in close proximity of rapidly moving 
machinery, the floors being slippery. 

These employees drink from 8 to 10 glasses of the mild beer, known as " war 
beer," per day, and in some cases some employees exceed that amount, but 
despite this liberal allowance not a single case of intoxication has been recorded 
during the past two years. Mr. Zerweck states that from his study and 
experience it is practically impossible for any man who is physically and 
mentally normal to become intoxicated on beer containing not to exceed 2.75 
per cent alcohol by weight. 

III. Fred Balz is superintendent of the Rubsam & Horrmann Brewing Co., 
of 191-193 Canal Street, Stapleton, Staten Island, N. Y., which is engaged in 
the business of manufacturing and selling beer. He has occupied his present 
position four years. He is 44 years old, is a graduate and post graduate of the 
United States Brewers* Academy and for 16 years has been a brewmaster. 
During the past year or more his concern has been manufacturing " war beer," 
which is a beer containing not to exceed 2.75 per cent of alcohol by weight, 
equivalent to 3.4 per cent by volume. 

Mr. Balz has 120 men directly under his supervision. Owing to dangers 
incidental to the operation of brewing he keeps his men under constant super- 
vision, and he would be quick to notice any man who is intoxicated in the 
slightest degree, as an injury to any of the employees would involve compensa- 
tion under the State statute known as the Workmen's Compensation Act. 
The company offidfers have permitted the men to drink all the " war beer " they 
desire, because they consider it nonintoxi eating. He has frequently noticed that 
many drink more than 12 glasses ia the course of a few hours, and he has not 
seen a single instance of drunkenness during the past year. 

He further states that it is his duty carefully to watch and study the con- 
dition of all employees, and that during the closing hours of the day's work, 
after the men have drunk considerable beer containing not to exceed 2.75 per 
cent of alcohol by weight, their efliciency is in nowise impaired. 

He also affirms that he is a beer drinker himself and is positive that no 
practicable quantity of the " war beer " that he could drink would intoxicate 
him. 

IV. Leonhard Michel, president and brewmaster of the Leonhard Michel 
Brewing Co., which is engaged in the business of manufacturing and selling beer, 
and is situated at Third and Bond Streets, Brooklyn, N. Y., states that he is 72 
years old and has kept his present position for the past 12 years. He has 
70 men under his direct supervision, and states that owing to the dangers at- 
tendant upon the operation of brewing he exercises the utmost care and 
vigilance in the supervision of his men, and that he naturally would observe 
any signs of intoxication on the part of any of them. He also states that dur- 
ing the past year or more his company has been manufacturing " war beer," 
which is a beer containing not to exceed 2.75 per cent of alcohol by weight, 
which is equivalent to 3^ per cent by volume, and that many of the men drink 
at least 12 glasses within the course of a few hours at labor. 

Mr. Michel states that he has had no trouble from this source, and that 
while the men drink practically all the beer they desire, they do not become 
Intoxicated and their efficiency toward the end of the day's work is equal to 
that manifested during the early hours of the day. He is a beer drinker 
himself, and the " war beer " which is brewed at present would not in his 
opinion cause intoxication, no matter what quantity was absorbed. 

V. August B. Uihlein is the superintendent of the John Eichler Brewing Co., 
which is engaged in the business of manufacturing and selling beer, and is 
situated at 3582 Third Avenue, Bronx, N. Y. He has 65 men under his super- 
vision, and it is the custom of his concern to permit the men to drink all the 
"war beer" that they desire, many of them averaging 12 large glasses per 
day, but during the past two years he has not known or heard of any incident 
in which any of them have even been partially intoxicated, nor has there been 
any indication that their efficiency was impaired at any time during the work- 
ing hours. As superintendent it was his duty carefully to watch and study 
the condition of all employees, and during the closing hours of the day's work, 
after the men had drunk considerable beer containing not to exceed 2i per 
cent of alcohol by weight, their efficiency was in nowise impaired. 

Mr. Uihlein is 48 years old and has occupied his present position for more 
than 24 years ; and he states that after years of study and practical experience 
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he is of the opinion that the mild beer recently manufactured and sold, and 
known as " war beer," containing not to exceed 2f per cent alcohol by weight, 
is not intoxicating. 

VI. Otto Selg is the brewmaster of A. Jlupfel's Sons, who are engaged in 
the business of manufacturing and selling beer and whose plant is situated at 
Third Avenue and One hundred and sixty-first Street, Bronx, N. Y. He 
is 49 years old and has held his present position for six years. He is a gradu- 
ate of the United States Brewers* Academy for the year 1892-3, and has been 
a brewmaster since 1895. During the past two years his brewery has been 
manufacturing " war beer," which contains not to exceed 2f per cent of alcohol 
by weight The men under his direct supervision drink on an average of at 
least 12 glasses of such " war beer " per day, and there has been no case of 
Intoxication in his department. He declares that during the past two years, 
since the men have been getting beer containing not to exceed 2f . per cent of 
alcohol, he has not noticed a single case of even partial intoxication. In his 
opinion no normal man can drink enough of beer containing not to exceed 
2J per cent alcohol by weight to become intoxicated. 

He further affirms that he is a beer drinker himself and that he knows from 
Ms personal experience that it would be practically impossible to imbibe 
enough of the above-mentioned beer to cause intoxication. 
. VII. Ludwig Schueler is the superintendent and brewmaster of the V. 
Loewer's Gambrinus Brewery Co., which is engaged in the business of manu- 
facturing and selling beer and is situated at 521-523 .West Forty-first Street, 
Manhattan, N. Y. He is 51 years old and has occupied his present position for 
the past 24 years. • He attended the United States Brewers' Academy and 
graduated from that academy with the highest honors in his class. 

Mr. Schueler states that of the 60 men under his direct supervision, all of 
whom perform their duties under conditions which are 'more or less hazardous, 
not one has become intoxicated during the past two years, and that there have 
been few accidents. He also states that during the past year or more his con- 
cern has been manufacuring " war beer," which Is a beer containing not to 
exceed 2i per cent of alcohol by weight, equivalent to 3.4 per cent by volume. 

He further states that at various times certain alterations and improvements 
have been made about the breweries by many different trades, such as car- 
penters, machinists, electricians, etc., and while those workmen have been per- 
forming their duties inside the brewery they have been permitted to have as 
much **war beer" as they desired to drink without any charge and without 
any limit as to quantity. Notwithstanding this fact, there was no lowering 
in efficiency during the day's work and he did not notice any signs of intoxica- 
tion on the part of these outside workmen. 

He states that he is a beer drinker himself, and has been for the past 40 
years, and that he is thoroughly familiar with the contents and the ingredients 
used in the manufacture of " war beer," and thinks that it is practically impos- 
sible for any normal man to drink enough of this beer, containing not to exceed 
2f per cent of alcohol, by weight, to become intoxicated. 

VIII. John Nuber is the master brewer of the Otto Huber Brewery, which is 
engaged in the business of manufacturing and selling beer, and is situated at 
244 Meserole Street, Brooklyn, N. Y. He is 42 years old, and has occupied his 
present position for the past 10 years. 

He is a high-school graduate, served an apprenticeship in a brewery, and 
graduated from the Brewers' School, and has worked in different breweries in 
this country and abroad. He has 30 men under his direct supervision. He 
states that he exercises most careful supervision and control of these men in 
order to prevent accidents which would result in compensation under the State 
statutes. He states that the majority of the men in the employ of the Huber 
Brewery are either middle-aged or old men and have been with the concern for 
many years. The average age of the men is 49 years, the oldest being 67 years 
of age. Some of the men have been employed 44 years. 

He states that there has been no case of intoxication in Ms plant since the 
nlcoholic content of the product has 'been limited to 2i per cent alcohol by 

weight. 

The men drink from 8 to 12 glasses of " war beer " per day. During the past 
18 months only one man has been compelled to stay home from work on account 
of an accident, and that was caused by a keg falling from the skid and bruising 

his foot. . , ,c ,. .. 

Mr. Nuber is a beer drinker himself, and is of the opinion that war beer," 
that is, beer containing not to exceed 2| per cent of alcohol by weight is non- 
intoxicating. 
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IX. Feliz Spltzner is the superintendent of the Central Brewing Co.. of New 
York, which is engaged in the business of manufacturing and selling beer, and is 
situated at Sixty-eighth Street and East River, New York City, N. Y. He is 
46 years old and has occupied his present position for the past 19 years. 

He Is a graduate of the United States Brewers' Academy, 1897. He has 200 
mep under his direct supervision, and it is the policy of the brewery to exercise 
the utmost vigilance over the men in their employ in order to prevent accidents 
and to keep the work up to the highest state of efficiency. It is the custom of his 
brewery to allow the men to drink practically all tlie " war beer " they desire, 
and they drink on an average of from 8 to 12 ^classes per day. During the past 
two years he has not observed a single case of intoxication, nor has he noticed 
any decrease in the efficiency of the work during the course or at the end of the 
day, notwithstanding the fact that the employees are allowed to drink all the 
** war beer " they desire. 

Mr. Spitzner is a beer drinker himself and is positive that beer containing 
not more than 2f p<t cent alcohol, by weight, could not cause intoxication. 

X. Jean E. Blaise is the superintendent of the Peter Doelger Brewing Co., 
which is engaged in the business of manufacturing and selling beer, and is 
situated at 407 East Filty-flfth Street, Manhattan, N. Y. He has occupied his 
present position for 15 years, and is 49 years of age. 

Mr Blaise has direct supervision of 200 men and he sMtes that nearly all 
the work done at the brewery premises is of skilled labor of a fair or high 
order and that much of it involves a risk to the worker himself or to his 
fellow workmen. For this reason it is the policy of the brewery and himself 
to observe constant vigilance over the employees and he has at all times been 
in a position immediately to note any signs of intoxication on the part of any 
employees. 

The men drink practically all the " war beer " they desire .while at work, 
averaging from 8 to 12 glasses per day, but their efficiency has not been at any 
time lowered, and there are few accidents. 

He states further that he has made diligent study and observation of his em- 
ployees and other persons regarding the quantity of " war beer " they could 
drink, and in his opinion, no quantity containing not to exceed 2| per cent 
alcohol, by weight, that could be drunk in the course of a day, could intoxicate 
a normal man. , 

He also states that he is a beer drinker himself, that he frequently drinks 
beer containing not to exceed 2| per cent alcohol, by weight, and that it is non- 
intoxicating. 

Sam S. Bbewer. 



Hugh F. Fox, being duly sworn, deposes and says as follows: 

I. I am 56 years of age and reside at Riverside, Conn. I am now, and have 
been for 11 years, secretary of the United States Brewers' Association, an or- 
ganization comprising in its membership 60 per cent of the brewing corpora- 
tions and concerns of the United States as measured by numbers, and consider- 
ably more than 60 per cent of the brewing industry of the United States, when 
calculated on the basis of barrelage or output. I am also vice president of 
the New York & Pacific Hop Co. of Newark, N. J., and for 26 years prior to my 
secretaryship witli the United States Brewers' Association I was engaged In 
the hop business. For 20 years I bought and sold hops and visited the princi- 
pal brewers at their plants at frequent intervals. 

II. As secretary of the United States Brewers' Association I am in constant 
communication with the brewers, visit brewing plants and the principal brew- 
ing centers, and serve as secretary of the various standing committees of the 
same association which procure statistics as to the materials used in brewing, 
promote the development of the crops of raw materials which enter into the 
process of brewing, and procure and keep records of all labor contracts entered 
into by brewers. The United States Brewers' Association acts as a bureau of 
information upon all matters pertaining to the brewing industry, and I am con- 
versant with tlifi manufacturing, commercial, and financial aspects of the brew- 
ing business. 

HI. The latest official figures as to the value of the investment in establist- 
ments engaged in the production of malt liquors in the United States, the 
number of employees engaged in the industry, the salaries and wages paid to 
such employees, the value of the product of the industry, and the value added 
to the material by the manufacture are for the year 1914. Since that time 
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the volume of the business has been reduced, but due to changes in the value 
of the property and of the product of the business, and in the scale of wages 
and salaries, the official figures for the year 1914 represent approximately the 
situation at the present time. 

These official figures for 1914 appear in a number of publications issued by 
the Bureau of Census of the Department of Commerce of the United States 
Government, among them being Statistical Abstract of the United States, 1917, 
fortieth number. This shows that in the year 1914 there were 1,250 establish- 
ments engaged in the production of malt liquors in the United States, and that 
a total of 75,404 persons were engaged in the industry, of whom 62,070 were 
the average number of wage earners and 12,823 were salaried employees. The 
actual capital invested in the industry was $792,914,000; the salaries paid 
amounted to $27,002,000; and the wages paid amounted to $53,244,000. The 
value of the product amounted to $442,149,000. The value added to the 
material by manufacture was $312,425,000. These statistics are found on page 
196 of the aforesaid Statistical Abstract of the United States, 1917. 

The report of the Commissioner of Internal Revenue for the fiscal year 
ended June 30, 1918, shows that the output of breweries aggregated 50,287,121 
barrels, a decrease of 10,530,258 barrels from the production in 1917. This 
decrease was principally due to war restrictions under the orders of the 
United States Food Administration. The commissioner reports that the in- 
ternal-revenue receipts from the tax on fermented liquors for the year ended 
June 30, 1918, amounted to $126,285,857.65. The tax now in effect of $6 per 
barrel would yield an annual revenue on the same barrelage of $301,722,726. 

IV. The malt industry throughout the United States is dependent almost 
entirely upon the continuance of brewing, as the brewing industry absorbs or 
purchases almost all of the malt which is produced, and as there is very little 
demand for marlt for any other purpose. 

V. The growing of hops in the United States is very largely dependent upon 
the continuance of brewing, as the brewers of the United States have consumed 
a very large proportion of the hops grown in this country, and as there is very 
little demand for hops for any other purpose except for use in brewing. The 
Thirteenth Census of the United States, 1910, volume 5, shows that in the year 
1909 44,693 acres were devoted to the growth of hops in the United States and 
that the production was 40,719,000 pounds, valued at $7,845,000. While the 
production of hops has decreased since the year 1909, the market value has 
very considerably Increased. The hop crop fluctuates considerably from year tc 
year, according to the weather conditions during the growing season, but under 
favorable conditions it is expected that the yield in 1919 will amount to over 
25,000,000 pounds, which at present prices will have a value of $10,000,000. 

The value of land used for hop growing runs from two hundred to five 
hundred dollars per acre, and the investment in kilns, trellis, and machinery 
and equipment used in this business varies from two hundred to five hundred 
dollars per acre of land devoted to the growing of hops. At a most conservative 
estimate the value of the investment in the hop business is at the present time 
more than $10,000,000. 

VI. In addition to the foregoing industries which are entirely or almost 
entirely dependent upon the brewing Industry, there are a number of others 
which are in considerable part dependent upon the brewing Industry. Examples 
of such Industries are glass blowing, cooperage, and the manufacture of special 
machinery used in the brewing and allied lines. From my knowledge of the 
investment in the brewing and malt and hop industries and of the extent to- 
which other industries are dependent upon the brewing business I conservatively 
estimate that the total capital invested in the brewing business and In de- 
pendent industries to the extent to which they are dependent upon the brewing 
business is over $1,000,000,000. 

VII. I am informed and believe that on April 24, 1919, A. Mitchell Palmer, 
Attorney General of the United States, issued an announcement which was 
published on the following day in the newspapers of the United States. This 
announcement read in part, as follows: 

"As the law stands, the manufacture of beer, whether it contains 2f per cent 
of alcohol or any alcohol, is prohibited. We expect to enforce war-time prohi- 
bition very strictly. Prosecutions will be made by the Department of Justice,, 
which has under the law the enforcement of every statute which carries a 
penalty. 

"The 2| per cent beer matter is being thrashed out in the courts of New 
York, and I am cooperating with the brewers of New York to get a speedy de- 
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cision in the suit pending there, so the brewers may know where they stand. 
I shall expect them to stand by that decision, and have asked them to notify 
the brewers throughout the country to that effect. 

"Meanwhile the manufacture of beer, regardless of its alcoholic contents, 
violates the law. That is the contention of the Department of Justice. 
Wholesale action against brewers will result after May 1 if beer is manu- 
factured." 

I am informed and believe that on April 27, 1919, the Attorney General gave 
out an intervie\Y, which in part read as follows: 

" I have no power to grant amnesty to anyone who may see fit to manufac- 
ture beer pending an authoritative judicial construction of the law, and I am 
sure that brewers generally understand that the pendency of litigation will 
be no protection against prosecution for offenses under the law." 
I I am further Informed and believe that on April 12, 1919, the Commissioner 

of Internal Revenue made a statement with respect to the enforcement of the 
j statute of November 21, 1918, reading in part as follows : 

" Existing revenue laAvs with regard to the control of Illicit manufacture 
and sale will, of course, remain in force until repealed by the Congress. Their 
enforcement will continue to be given the vigorous attention of internal reve- 
nue officers until repealed. However, the issuing of licenses for the manu- 
facture prohibited by the war-time prohibition act will naturally cease with 
July 1, assuming, of course, that neither the President nor the Congress stays 
the operation of that law." 

VIII. The success of a brewing establishment depends upon its continuous 
operation and the keeping together of a staff of skilled technical men, trained 
wage earners, canvassers, salesmen, and office employees. The stoppage of the 
business, for even a short period of time, involves heavy losses to the industry 
for a much longer period thaft that of the stoppage itself. If the work should 
be stopped, there would be a partial and ultimately a total dispersal of the 
work, the office and distributing forces of the industry, and even if the Inter- 
ruption should be for even a short period, these forces could not be built up 
again, either in numbers or in quality, for a long period of time after the plant 
was ready to resume operations. In most of the breweries it has taken from 
30 to 50 years to build up their present forces, and during this time the com- 
panies have been enabled to create most highly organized and most highly 
specialized staffs. 

The same difficulty would arise with respect to the brewery plants. The 
equipment is of a kind which readily falls into disrepair. The prime requisite 
of the art of brewing consists in the absolute cleanliness of all of the equip- 
ment and of the establishment. The machinery must be kept keyed up; the 
cellars kept cool by refrigeration ; the copper vessels, the boilers, and the fur- 
naces maintained in perfect condition ; and the storage vats must be kept 
absolutely free from any impurities. The breweries can not be used for other 
purposes during either a temporary stoppage or a permanent closing of the 
business. 

The impossibility of conducting any one day's brewing for which the plans 
and the raw material contracts have not been made a long time in advance is 
another factor extending the losses beyond the period of a temporary stoppage. 
The hops which are used in brewing are- grown on the Pacific coast and else- 
where, and must be shipped a long time in advance. The barley which is used 
for malting is grown in Iowa, Wisconsin, Minnesota, California, and other 
Western States, and must be shipped far in advance. The brewers can not 
keep the raw materials on hand merely with a view to the possibility of the 
resumption of their business because of the inherent risk and because the 
materials themselves are perishable, would deteriorate and become unusable. 

The brewers must therefore know what they will manufacture at a definite 
period before they can make contracts for the raw materials to be used during 
that period and these contracts must be made a long time in advance. This is 
necessary not only because of the time required for shipment, but also because 
the brewers' contracts are made with dealers, as, for example, the maltsters, 
who themselves must make their contracts with others. The hop growers, for 
example, are dependent upon the hop merchants to finance the expense of grow- 
ing, cultivating, and harvesting their crops, and these contracts in turn are 
based upon sales made far in advance to brewers. 

Another example is that of the manufacturers of glass bottles, whose busi- 
ness is largely dependent upon the brewing industry, and whose contracts with 
the labor unions and with those who furnish them with raw materials- are 
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made only upon the knowledge that their product for the period of such con- 
tracts will be taken by the brewing interests. 

If therefore the breweries of the United States should be compelled to close 
tlieir doors for any period, the effect would be to disrupt their business and the 
businesses dependent upon it. to disorganize the personnel of all the establish- 
ments involved, to scatter their forces, and to destroy a great part of the capital 
•invested in those industries. No one could calculate how large or how much 
the damage would be. 

Aside from the mere temporary stoppage, any interference with the brewing 
industry would result in irreparable damage to the owners of the properties 
and to the workers engaged in the business. Seizure of the plants or of their 
products would halt the business, disperse its force, sacrifice its trade and its 
good will, and absolutely ruin many of the people engaged in the business. 
The same would result from the arrests of principals or their agents or em- 
ployees, or from prosecutions or threats of prosecutions. 

The buildings used for brewing have been specially constructed for brewing 
operations and are not adapted for any other purposes; the costly machinery 
and apparatus is specially designed for brewing purposes and is practically 
valueless for anything else; the containers used for beer, which are very ex- 
pensive, are not available for other uses, and the whole physical properties of 
the industy would be reduced to their salvage value as mere junk. 

A very large proportion of thiB wage earners engaged in the brewing industry 
are persons who have been employed for many years and have families de- 
pendent upon them. While they have been trained in the industry, their ex- 
perience has been specialized, and it would be exceedingly difficult for them to 
obtain a livelihood in other industries. They could not, indeed qualify in other 
crafts and would have to take their chance of employment in the ranks of 
unorganized, unskilled, and seasonal labor. 

Hugh F. Fox. 



Robert Schwarz, being duly sworn, deposes and says as follows : 

I. I reside at 141 West One hundred and tenth Street, New York City. I am 
a consulting and analytical chemist, specializing in the chemistry and tech- 
nology of the brewing trade. I graduated from Columbia University, depart- 
ment of chemistry, school of applied science, in the year 1909, receiving the de- 
gree of bachelor of science and chemistry. Subsequently I took a course in 
microorganisms of fermentation at the laboratory of Alfred Joergensen, Copen- 
hagen, Denmark, in the summer of 1909, and later specialized in organic chem- 
istry and bacteriology. 

II. At present I am managing director of the First Scientific Station for the 
Art of Brewing, a corporation acting as brewers' consultant and analyst and 
having oflices at 200 Worth Street, New York City. I have been connected with 
this company during the greater part of nine years. The First Scientific 
Station for the Art of Brewing has maintained large chemical and biological 
laboratories and a staff of competent brewing experts and technologists for 
the past 39 years, during which time it has been in close touch with all de- 
velopments in the brewing industry and has acted as consultant and analyst for 
hundreds of breweries throughout this country, Canada, and Mexico. 

III. I visit a large number of breweries and brewing plants each year and 
many brewers, or their representatives, visit me at the ofl5ce8 of the First 
Scientific Station for the Art of Brewing for consultations regarding brewing 
processes and other matters pertaining to the industry. 

IV. The so-called " near-beer '* industry covers the manufacture and sale of 
brewed beverages, which prior to 1917 were not subject to Federal tax and 
which are now subject to the tax on beverages derived wholly or in part from 
cereals or substitutes therefor and containing less than one-half per cent of 
alcohol. 

V. The so-called " near beers " are produced according to the same general 
process as is used in the manufacture of the so-called " war beer." The process 
is so modified that the alcoholic content of the finished product is less than one- 
half per cent. I have developed and installed systems used in the brewing of 
both the so-called " near beers " and the so-called " war beers." 

VI. These so-called " near beers " are sold under various special trade names, 
such as " Bevo," " Pablo," ** Cerva." In some instances the beverage is called 
" near beer " ; it is also labeled " new-style beer." 

VII. These products are brewed at^plants all over the United States and are 
consumed in practically every State of the Union. 
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Tin. From i)ersonal knowledge and reports of owners and managers of 
many of these plants, I estimate that the present annual production of brewed 
-cereal beverages and so called "mar beers'' is 31,000.000 gallons or more, and 
that the value of properties and equipment used in this industry is upward of 
$50,000,000. 

IX. I h:;ve personal knowledge of such brewed cereal beverages and so-called 
" near beers " which were made prior to 1917 and which were not then subject 
to Federal tax. 

Robert Schwarz. 



AFFIDAVITS FOB DEFENDANTS. 

[See also pp. 72 to 77, Part I of hearings.] 

Edward M. Frankel, being duly sworn, deposes and says : 

I reside at 350 West Fifty-fifth Street, Borough of Manhattan, city of New 
York, and am associated in industrial investigation with Dr. Ralph H. McKee, 
professor of chemical engineering, Columbia University. I have received a 
degree of bachelor of science in the College of the City of New York in 1912 
and a degree of doctor of philosophy from Yale University in 1916. I was 
research assistant to Prof. A. I. Ringer in biochemical investigation in the 
University of Pennsylvania Medical School from 1912 to 1914 and later assist- 
ant in physiological chemistry at Sheffield Scientific School under Profs. 
Chittenden and Mendel at Yale University during 1915 and 1916. I held the 
po.sitlon of fellow physiological chemistry in Yale University from 1914 to 
1915. From 1916 to 1918 I was research biological chemist at the Harriman 
Research Laboratory, Roosevelt Hospital, New York City, taking charge at 
one time of the hospital diagnostic laboratory in the absence* of the director. 
In 1917 I was retained by the United States Department of Agriculture, 
Bureau of Chemistry, under the title of specialist in physiological action of 
saccharin. During 1918 I was instructor in physiology at the College of the 
city of New York. I am a member, of the American Society of Biological 
Chemists. I have had experience as an Investigator In biochemical and phar- 
macological work, having published a number of papers in the Journal of 
Biological Chemistry, the Journal of the American Chemical Society, and 
Journal of Pharmacology In experimental therapeutics. 

I have been requested to state my views on the intoxicating qualities of 
beer containing 2.75 per cent by weight of alcohol. I have reviewed 
the more critical and modern work in the field bearing on this point and find 
that according to the work of Dodge and Benedict, of the nutrition laboratory 
of the Carnegie Institute of Washington, that a quantity of diluted alcohol 
equivalent to 30 cubic centimeters of absolute alcohol — that is, equivalent 1,000 
cubic Centimeters (a little over a quart) of beer containing 2.39 per cent of 
alcohol by weight and 3 per cent by volume — can produce a depression of the 
faculties, and that such depression corresponds to the early stages of the 
phenomenon known as intoxication. 

The following citations show unmistakably the conclusions of these experi- 
menters, who, It must be borne In mind, began these studies five years ago, 
after having submitted their program of experiment to the criticism of the 
foremost physiologists of the world : 

PHYSIOLOGICAL EFFECTS OP ALCOHOL — ^BY DODGE. 

At page 136: "Dr. Wells kindly served as subject for two days* Martin- 
threshold experiments, one with alcohol and one without. His introspective 
notes show that he was aware of his being more easily satisfied of the presence 
of the sensations on the alcohol day. This Is proved to be correct by his rec- 
ords. They show that whereas without alcohol, that is, on the normal day, he 
never once reported a sensation when there was no stimulus; on the alcohol 
days such errors were very numerous. Especially in experiments on the effect 
of drugs, we believe that such differences of critical reliability should be taken 
into account." 

At page 144 : " In psychological terms the sensory threshold rises or the 
sensitivity decreases as the experimental periods of three hours progressed. 
There Is, however, a distinct difference between normal and- alcohol days in 
this respect. On alcohol days the sensitivity decreases more than on the nor- 
mal." . 

At page 185 : " The net result of this phase of our experimentation is that the 
velocity of the eye movements and the speed of reciprocal Innervation of the 
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finger are both regularly decreased by alcohol. As far as these processes are 
an indication of the adequacy of motor coordination, the effect of alcohol on 
motor coordination is depressive. The similarity of the average percentile 
effects of alcohol on the two processes, while the processes themselves represent 
very different neural centers makes it probable that our experimental results 
indicate a widespread impairment of motor coordination as a result of moder- 
ate doses of alcohol." 

At page 241: "But whether these generalizations be accepted or not, the 
experimental fact remains that generally decreased irritability of a consider- 
able number of related neuro-muscular processes consequent to the ingestion 
of alcohol was regularly accompanied by a relative acceleration of the pulse- 
rate. These two facts taken together we must regard as a clear indication of 
decreased organic efficiency as a result of moderate doses of alcohol." 

At page 252: "There can be little doubt that even in small experimental 
doses along with and as a part of the general depression we have clear indica- 
tions of a paralysis of inhibitory or controlling factors." 

EFFECT OF ALCOHOL ON PSYCHO-PHYSIOLOGICAL FUNCTIONS — BY WALTER B. MILES. 

At page 126 : " The general picture for the effect of alcohol on Subject VI, as 
shown by the repetition series, is definitely one of neuro-muscular depression." 

At page 130 : * * * "It can be definitely stated that the differences on 
each alcohol day show that inferiority is predominant in these periods. This 
condition or change to inferiority denoted by the difference between prelimi- 
nary measurements and those made after the ingestion of 30 cubic centimeters 
of alcohol should be designated as absolute, since it is not relative to the normal 
or control results. There is some indication that the alcohol effect increased 
from day to day." 

At page 134 : " The resulting data from the repetition experiments with 
Subject VI are the most complete thus far secured for any of the alcohol sub- 
jects used at the nutrition laboratory. These data show that concerning the 
nature of the alcohol effect this subject is not a physiological exception accord- 
ing to present normal standards, since in 27 out of 30 measurements inferior 
functioning of processes was discovered after the ingestion of doses containing 
30 cubic centimeter of absolute alcohol." 

It has been shown that the absorption of alcohol from diluted liquids such 
as beer and wine is very prompt. We may cite, in this connection, the state- 
ment of Chittenden, Mendel and Jackson studies in physiological chemistfy, 
Yale Bi-Centennlal Publications, page 122, who states : 

" We may well believe, as stated by Ogata, that of 6.5 to 8.8 grams of alcohol 
introduced into the stomach in wine or beer, 80 to 90 per cent disappeared 
within half an hour. Indeed, our own experiments on dogs with gastric 
fistulMfe lead to this conclusion. In one experiment, 50 cubic centimeters of 
20 per cent alcohol were introduced into the stomach, and on withdrawing 
the contents half an hour later, no alcohol whatever was found in the 40 
cubic centimeters of fluid obtained." 

I am, therefore, of the opinion, as a result of my review of the writings of 
the above investigators, that the beginning of intoxication effects is possible 
after the consumption of beer containing 2.75 per cent by weight of alcohol^ 
when quantities such as are ordinarily consumed are taken. 

Edwabd M. Frankel. 



Charles fedward Nammack, being duly sworn, deposes and says: 

I. I reside at 379 Park Avenue, in the city of New York, State of New York. 
I was graduated from the Bellevue Hospital Medical College, with the degree 
of doctor in medicine, on March 10, 1881, and have been continuously in active 
practice ever since. 

II. I was appointed attending physician to the New York Hospital and out 
patient department on April 1. 1881, and served continuously in that depart- 
ment until April 1, 19()4. During these 23 years, over 30,000 cases of general 
medical diseases, including many cases of acute and chronic alcoholism, were 
under my personal direction. In October, 1887, I was appointed, as a result 
of competitive examination, surgeon of police of the city of New York, and 
have held that office continuously since. In this capacity I have been brought 
frequently into contact with cases of acute and chronic alcoholism. . From 
1893 until 1898 I was visiting physician at the Gouverneur Hospital, city of 
New York. Since January 1, 1896, I have been visiting physician to the Belle- 
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Tue Hospital, city of New York, and am now medical director of the fourth 
division of said hospital. This hospital has a capacity of 1,500 beds, and 
maintains a department for the treatment of alcoholism, with an average 
yearly admission of 9,000. From 1906 to 1916 I was visiting physician at 
St. Lawrence Hospital, of the city of New York. Since 1909 I have been visit- 
ing physician at St. Vincents, of the city of New York, an institution of 365 
beds, which treats about 400 cases of acute alcoholism every year. Since the 
grganlzjition, in J 889, ol the medical faculty of Cornell University in the city 
of New York, I have been professor of clinical medicine in that faculty, and 
as such I have lectured to students on the effects of alcohol upon the human 
body, and have demonstrated cases of all varieties and stages of alcoholism 
to successive classes of students. 

III. I have made over 60 contributions to medical literature since 1893, in- 
cluding articles on the use of alcohol in health and in disease, and including 
articles on various affections of the nervous system. I have contributed the 
article on alcoholism to the Catholic Encyclopedia. 

IV. I am now, or have been, member of the following societies: Fellow of 
New York Academy of Medicine; member of the New York county and State 
societies; member of the Bellevue Hospital Alumni Society; member of the 
American Therapeutic Society; member of the American Climatological and 
Oinical Society; member of the New York Neurological Society. 

V. Leaving aside the social, moral, and economic questions involved in the 
subject of alcoholism, my experience with those habitually or occasionally using 
alcohol as a beverage, as well as with those addicted to its constant use, has 
forced upon me the conviction that the ingestion of alcohol is not only 
•entirely unnecessary during health, but that it adds to the labor of the body 
by the necessity for its excretion after ingestion. The claim that alcohol has 
a food value in health is, in my judgment, entirely unfounded. It is always a 
narcotic poisoning, and never a food. The differences between alcohol and 
a real food substance are set forth in the following differential table prepared 
by Prof. Winfield S. Hall, of the North Western University Medical School, 
Chicago : 

ALCOHOL. FOOD. 



1. A certain quantity will produce a 
certain effect at first but it requires 
more and more to produce the same 
effect when used habitually. 

2. When used habitually, it is likely 
to induce an uncontrollable desire for 
more in ever-increasing amounts. 

3. After its habitual use a sudden 
total abstinence is likely to cause a 
serious derangement of the central 
nervous system. 

4. Alcohol is rapidly oxidized in the 
body. 

5. Alcohol not being useful Is not 
stored in the body. 

6. Alcohol is a product of decomposi- 
tion of food in the presence of a scarc- 
ity of oxygen. 

7. Alcohol is an excretion and in com- 
moa with all excretion, is poisonous. 
It may be beneficial in certain phases 
of disease, but is never beneficial to 
the healthy body. 

8. The use of alcohol in common 
with narcotics in general is followed 
by a reaction. 

9. The use of alcohol is followed by 
a decrease in the activity of the mus- 
cle cells and the brain cells. 

10. Use of alcohol weakens and un- 
steadies the muscles. 

11. Use of alcohol makes the brain 
less active and accurate. 



1. A certain quantity will produce a 
certain effect at first, and the same 
quantity will always produce the same 
effect in the healthy body. 

2. Habitually used food never in- 
duces an uncontrollable desire for it in 
ever-increasing amounts. 

3. After Its habitual use sudden 
total abstinence never causes any de- 
rangement of the central nervous sys- 
tem. 

4. All foods are oxidized slowly in 
the body. 

5. All foods being useful are stored 
in the body. 

6. All foods are the product of con- 
structive activity of protoplasm In 
the presence of abundant oxygen. 

7. All foods are formed by nature 
for nourisliment and are by nature 
wholesome and always beneficial to 
the healthy body though they may in- 
jure the body in certain phases of dis- 
ease. 

8. The use of foods is followed by 
no reaction. 

9. The use of food is followed by an 
increased activity of the muscle cells 
and the brain cells. 

10. Use of food strengthens and 
steadies the muscles. 

11. Use of food makes the brain 
more active and accurate. 
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The claim that intoxication will not be shown in the human subject until 
the blood is carrying more than one-tenth of 1 per cent can not be laid down 
as a general proposition, for two reasons : In the first place the term " intoxi- 
cation " has never been clearly defined ; in the second place, individual sus- 
ceptibility to the action of alcohol, or to any other narcotic poisoning, varies 
so greatly that academic rules cannot be applied to the general public. The 
further statement that it is impossible for tiie human being to imbibe a suffi- 
cient quantity of beer, containing 2.75 by weight of alcohol. Is also, in my 
judgment, unsupported by facts. The testimony of brewery employees, or of 
waiters and managers of places where beer is sold and consumed, is not a 
fair criterion by which to judge of its effects, any more than would be the 
testimony of those who are habituated to the use of other ^ narcotic sub- 
stances. If personal experience is admissible evidence, I may say that the 
ingestion of 12 ounces of the lager beer at present on the market will produce 
in me decided and perceptible influence of alcoholism. This latter form is 
more easily defined than are the terms intoxication or drunkenness. By 
alcoholism we understand the physical and mental symptoms and signs pro- 
duced by the ingestion of alcoholic substances. These symptoms and signs 
may vary from transient mental exhilaration up to unconconsciousness, end- 
ing in coma, and, perhaps, in death. The' amount of alcohol necessary to pro- 
duce any or all of these symptoms and signs varies with individual suscepti- 
bility, with the state of the individual's system at the time of taking, with 
all the circumstances of his environment, and can not be predicated by any 
hard and fast rule. 

VI. I am not in favor of universal prohibition, nor am I a fanatic on the 
subject of total abstinence. On the contrary, I have used alcohol very mod- 
erately myself during my lifetime, and I have prescribed It freely, perhaps 
generously, in various acute infectious diseases, and in amounts far in excess 
of any of the limitations imposed by the present prohibitory statute, but I 
am firmly convinced that while alcohol has a beneficial influence in the treat- 
ment of diseases when intelligently directed, I am equally convinced that in 
health it is entirely unnecessary as a beverage, that it is harmful to the 
healthy human organism, and that it is ^n no sense useful as food in health. 
Based upon my studies, abundant opportunities for professional experience^ 
and personal test of the product, I am of the opinion that beer containing 
2.75 per cent of alcohol is an intoxicating beverage. 

Charles E. Nam mack. 



BEPLY AFFIDAVIT FOB PLAINTIFFS. 

Charles A. Rosewater, being duly sworn, deposes and says as follows: 

I. I have heretofore made affidavits in these proceedings in which I have 
fully stated my qualifications and experience in the study of the effects of 
alcohol upon the human body, and refer to and make part of this affidavit 
said statement of qualifications, without repetition of the same herein. 

I have read and considered the aflldavits in these proceedings submitted by 
the defendants in the above-entitled suits in answer to the affidavits of the 
above-named complainants upon the motion for a preliminary injunction, and 
particularly the affidavits of Drs. Reid Hunt, Edward M. Frankel, Charles 
Edward Nammack, Harvey W. Wiley, and Arthur Dean Bevan, and of the 
Chemists William Geagley, Abel R. Todd, and George R. Higley. The follow- 
ing is a brief reply to some of the statements contained in these aflldavits. A 
full jefutation can be presented later at the hearing on the merits. 

II. Dr. Reid Hunt in his affidavit bases his conclusions that beer with an 
alcoholic content of 2.75 per cent by weight should be classed as an intoxicating 
beverage upon experiments by Dodge and Benedict. These exepriments, how- 
ever, were made with 30 and 45 cubic centimeters of alcohol administered in 
a solution of cereal coffee. Dr. Hunt has failed to state the great difference 
between the percentage of the alcoholic content of the solutions used by Dodge 
and Benedict and the low alcoholic content of " war beer." 

In the report of these experiments of Dodge and Benedict in their work 
entitled " Psychological Effects of Alcohol," we find at page 30 that the 30 cubic 
centimeter example is designated as dose A and the 45 cubic centimters as dose 
B, and that " the total volume of dose A was 150 cubic centimeters, and that of 
dose B was 225 cubic centimeters." It follows that both dose A and dose B had 
an alcoholic content of 20 per cent by volume, which is equal to about 16 per 
cent by weight. The alcoholic strength of the Dodge and Benedict solutions 
were, therefore, practically six times greater than the alcoholic strength of the 
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beer now in question. This great disparity between the respective alcoholic 
content of the Dodge and Benedict solutions used in these experiments quoted 
by Dr. Hunt and the ** war beer " makes the Dodge and Benedict findings in 
respect to the reflex actions of little or no value in determining the effect upon 
the reflex actions from the drinking of beer with an alcoholic content of 2.75 
per cent. Even then the small percentile changes in reflex action noted by 
Dodge and Benedict from their solutions with an alcoholic content of 20 per 
cent should not be considered as a measure of intoxication or as a factor upon 
which a state of intoxication can be determined, as that term is ordinarily 
understood. The question is not whether 2.75 per cent beer will stimulate or 
produce some effects, but whether it will cause intoxication. Furthermore^ 
the depressloij of the reflexes may on occasion be beneficial and such depression 
is normal during the period of sleep. If depression of the refiexes were in 
itself to be considered as undesirable, it would follow that sleep was unde- 
sirable. Again, refiexes are likewise depressed after a person has Indulged In 
a full meal. 

Dodge and Benedict summarize their work on this point by statin;]: (p. 247) : 

" The naive assumptions that Incrc ased physlolopjlcal action Is always or- 
ganically beneficent, as well as that depression of physiological action is always 
organically disadvantageous, are merely popular prejudices." 

The slight depression of nerve centers of which the ordinary individual is 
wholly unconscious should not be considered as impairing his usefulness In 
the slightest degree, or as affording a measure by which to determine whether 
or not he Is intoxicated. 

It will be noted that the definition of Intoxicating liquor given by Dr. Hunt 
js as follows (par. VII) : 

" If by the term * intoxicating liquor ' Is meant a liquor which contains suf- 
ficient alcohol to cause, when the liquor Is taken in amounts which are not 
unusually taken by men, distinct effects upon the nervous system, the effects 
being characteristic of and due to the contalneil alcohol, I am of the opinion 
that beer containing 2.75 per cent by weight of alcohol should be classed as an 
intoxicating beverage." 

Dr. Hunt thus assumes that any liquor containing alcohol regardless of the 
quantity, the ingestion of which has distinct effects upon the nervous systom, 
produces Intoxication. Using the word " Intoxicating " In this sense would re- 
quire the inclusion of tea, coffee, and many soft drinks among intoxicating 
liquors, because they have distinct effects upon the nervous system. 

III. Dr. Edward M. Frankel does not state that the " war beer " is intoxi- 
cating, but: 

" I am, therefore, of the opinion, as a result of my review of the writings 
of the above investigators, that the beginning of intoxication effects is possible 
after the consumption of beer containing 2.75 per cent by weight of alcohol, 
when quantities such as are ordinarily consumed are taken." 

This opinion is based, according to Dr. Frankel's statement, upon a review 
of the work of Dodge and Benedict, and not upon personal investigation, knowl- 
edge, or experience. It is apparent that Dr. Frankel measures intoxication in 
the same manner as Dr. Hunt does in his affidavit, and that, according to the 
rules which he applies to a malt beverage, to determine whether or not it is 
intoxicating, tea and coffee would be intoxicating. 

IV. Dr. Charles Edward Nammack in his affidavit discusses at considerable 
length food and therapeutic values of alcohol, but this is hardly germane to 
the question in issue. Thus he states (par. V.) : 

" The claim that alcohol has a food value in health is, in my judgment, 
entirely unfounded." 

On this point he Is at variance with Dr. Reid Hunt, another of the defend- 
ants' expert witnesses who, in the " Hygienic Laboratory Bulletin No. 33," 
issued by the Treasury Department of the United States, entitled " Studies in 
Experimental Alcoholism by Held Hunt," states at page 33 as follows : 

" The greatest advance In recent years in our knowledge of the physiological 
action of alcohol has been a clear demonstration that alcohol is oxidized in the 
body and may replace fats and carbohydrates and to a certain extent, the 
proteids of an ordinary diet. So clear has been this demonstration that thfe 
view that alcohol, in moderate amounts should be regarded as a food is almost 
universally accepted by physiologists, and the drift of opinion Is certainly to- 
ward the view that it is In all respects strictly analogous to sugar and fats, 
provided always that the amount used does not exceed that easily oxidized 
by the body.'* 
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Dr. Nammack takes a view as to the food value of alcohol at variance with 
that almost universally taken by physiologists. Moreover, Dr. Nammack's state- 
ment in his affidavit as follows (Par. V) : "It (alcohol) is always a narcotic 
poisoning and never a food," should be compared with an article written by 
him entitled "The Treatment of Acute Lobar Pneumonia" and published in 
the New York Medical Record, under date of January 20, 1912, at page 108, as 
follows : 

" Personally, I believe that alcohol is a good antipyretic. Alcohol reduces 
temperature by increasing heat loss by evaporation and radiation; * * ♦ 
it supplies an easily oxidizable fuel to be burnt up instead of the tissues. In 
patients accustomed to its use, especially in the alcoholic pneumonias so 
numerous in Bellevue Hospital, I use it with a free hand * * *." 

Dr. Nammack states that, from personal experience, he is of the opinion that 
" the war beer " is an intoxicating beverage and cites his own personal experi- 
ence in the drinking of 12 ounces of the present beer. It will be noted that 
he does not state that the ingestion of this beer made him intoxicated oi 
drunk, but merely that it produced " decided and perceptible influence of 
alcoholism." He then defines what he means by alcoholism as follows 
(Par. V) : 

" The physical and medical symptoms and signs produced by the ingestion of 
alcoholic substances." 

According to this definition, the slightest physical or mental effects that 
could only be measured by delicate instruments and would not be ordinarily 
apparent or discernible would constitute alcoholism. This is not the measure 
or test to determine whether or not a substance is or is not intoxicating within 
the meaning of that term as generaly understood or as defined in the moving 
affidavits in this proceeding. 

Dr. Nammack further states concerning alcohol as follows (Par. VI) : 
" * * * it is entirely unnecessary as a beverage, that it is harmful to the 
healthy human organism, and that it is in no sense useful as food in health." 

Against this opinion may be cited that of the famous English scientist, Law- 
son Tait, who on this subject declared himself : " * * ♦ fully persuaded 
after 30 years of life as hard in work and as full of responsibility as well 
could be, that the moderate use of alcohol is a necessity in our modern life." 
And likewise may be cited the opinion of the highest medical authorities 
throughout the world. 

V. Dr. Harvey W. Wiley, in his affidavit executed April 22, 1919 (Par. V.), 
states that alcohol is regarded by all experts as a toxic substance without 
respect to its quantity ; that a little of it will produce a small degree of intoxi- 
cation, and that a lot of it a very advanced degree of intoxication. This ref- 
erence to alcohol as toxic or poisonous is more theoretical than real. The 
term " poison " is relative ; the conditions and circumstances must be taken 
into account in connection with the use of the word. 

" The Committee of Fifty," in its work entitled, " The Liquor Problem," a 
summary of investigation, etc., by John S. Billings, Charles W. Eliot, and 
others, states: 

" The term poison belongs witb equal propriety to a number of other food 
accessories, as coffee, pepper, ginger, and even common salt" (p. 23). 

It can be said as well of the use of coffee, tea, pepper, ginger, or common salt, 
which, technically, are regarded by Dr. Wiley as toxic substances ; that a little 
of them would produce a small degree of intoxication. 

VI. Dr. Arthur Dean Bevan, in his affidavit submitted by the defendants, 
places his opinion not upon medical or scientific grounds, but upon what he 
terms "common sense." His conclusions, however, are entirely at variance with 
the actual experiments that have been conducted by the complainants' wit- 
nesses. His affidavit, moreover, does not furnish any facts upon which his con- 
clusion is based. He makes no allowance whatsoever for the dilution of the 
alcohol in the " war beer." He assumes that certain beers of high alcoholic 
content will intoxicate and, therefore, all that is necessary to produce intoxi- 
cation from beer with a lower percentage of alcohol Is to increase the quantity 
ingested. This argument assumes that the stomach has no limit to its capjicity. 

VII. The affidavits of William Geagley, Abel R. Todd, and George O. Higley 
apparently use the word " intoxicating " in the same manner and with the 
same meaning as the other affiants for the defendants. I have already called 
attention to the fact that the world could be so used with respect to coffee, tea, 
etc., and it is doubtless in that restricted sense that these witnesses have made 
use of the term. The witness Higley differentiates between his use of " intoxi- 
cated " and the word " drunk." 
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VIII. It must be apparent from the affidavit of Henry Carter that in refer- 
ring to beer containing about 1 per cent of alcohol as an intoxicating liquor he 
uses the term " intoxicating liquor " as that ter^l is defined in taxation meas- 
ures. His conclusion that beer of 2 per cent proof spirit is, in fact, an intoxi- 
cating liquor should be read in connection with his statement in his recent book 
entitled "The CJontrol of the Drink Trade," published in 1918, page 179, as 
follows : 

" Liquors which for all practical purposes may be called nonintoxicating, 
containing but a small percentage of alcohol, were for revenue purposes looked 
upon as * intoxicating * and * excisable,' the latter being perhaps the better 
word to use. This was so with beer of a low alcoholic strength. If brewed 
at a brewery, notwithstanding that it contained 2 per cent of * proof spirit ' — 
the standard used in the definition of beer in the finance (190^10) act — ^it 
might still be .' excisable,' and therefore in the legal sense ' intoxicating,' 
whereas if not brewed at a brewery it escaped the excise duty, and therefore 
was not deemed * intoxicating.' As a further consequence such liquor, if 
brewed at a brewery — and naturally that was the likeliest place of production — 
could only be legally sold during the hours when the board permitted the sale 
of intoxicating liquors, 1. e., for a maximum. of five and one-half hours per day. 

"2. This was an altogether illogical position. The board attempted to 
remedy it. As a definition of light beer they adopted the standard suggested 
by the finance (1909-10) act (viz, that it should not contain more than 2 per 
cent of proof spirit) ; and, leaving out of consideration the gravity and the 
place of manufacture, they permitted any beer of this description to be sold 
on weekdays during the ' prohibited hours ' of the forenoon and afternoon." 

" ♦ ♦ ♦ This is sufficient to suggest that the placing of a satisfactory 
light beer on the market may yet prove a valuable aid in the solution of the 
problem of intemperance." ' 

Ohables a. Rosewateb. 

The Chairman. If there is nothing further, the committee will 
now adjourn. 

(Thereupon, at 12.45 p. m., the committee adjourned subject to 
the call of the chairman.) 

123873— 19— PT 3 ^9 



PEOHIBITINa INTOXICATING BEVERAGES. 



WEDNESDAY, JULY 16, 1919. 

United States Senate, 
Subcommittee on the Judiciary, 

Washington^ D, G^ 

The subcommittee met in the committee room, Capitol, at 10.30 
o'clock a. m., pursuant to adjournment, Senator Thomas Sterling 
presiding. 

Present: Senators Sterling (chairman). Overman, and Walsh. 

The Chairman. The committee will now be in order. We will 
hear Mr. Wheeler this morning. 

STATEMENT OF MB. WAYNE B. WHEELEE, aENEEAL COUNSEL OF 
ANTISALOON LEAGUE OF AMEBICA AND SECKETARY OF THE 
LEGISLATIVE COMMITTEE OF THE ANTISALOON LEAGUE OF 
AMEBICA. 

Mr. Wheeler. Mr. Untermyer has presented to the committee 
several propositions, to which I desire to make reply. Mr. Unter- 
myer states that war prohibition and this code to enforce it are in- 
sincere and can not be justified. 

Congress enacted war prohibition in response to the overwhelming 
request of the people in order to conserve, among other things, man 

{)ower and food supply. It should be enforced or repealed. This 
egislation is necessary to enforce it if it remains on the statute 
books. 

Every argument against the law remaining in operation during 
the period of demobilization was considered by Congress before the 
act was passed. No new reason has been presented which would jus- 
tify its repeal. In the briefs which we have filed with the committee 
are found the legal authorities for sustaining the law. It has a rea- 
sonable relation to the support of the Army and Navy. Even the 
courts that have construed the law in a way to seriously cripple its 
enforcement have not doubted the authority of Congress to enact the 
measure. It was claimed by Mr. Untermyer that the provisions of 
the bill were such as to make it a rich man's law, and he suggested 
that the bill should prohibit "all alcohol liquors from being sold 
on the premises," and that the provision of the " search and seizure '^ 
law should be extended. 

We have already stated to the committee that we believe there 
should be some limitation upon the amount of liquor which a person 
can retain in his home, even if secured before the law goes into ef- 
fect, and if sold in the home it should be subject to the provisions 
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of the " search and seizure " law. The provisions of the House bill 
to which Mr. Untermyer referred are too weak on this point. 

Section 35, lines 15 to 18, H. E. 6810, provides it shall not be unlaw- 
ful to possess liquor in a private dwelling. Section 26 provides that 
no search warrant shall be issued to search any private dwelling, etc. 
Under such provisions no home can be searcned, even though it is 
commonly known to be an open "speak-easy," and liquor it sold 
therein. There has never been a prohibition law with such a pro- 
vision. In fact, it is absurd to pass this bill without a provision 
which authorizes a search warrant for a home where liquor is sold 
therein. Even with that provision it would be more liberal than 
almost any prohibition law in existence. 

There is a strong belief among officers of the law, that the " search 
and seizure " clause itself is unduly limited. It makes the procedure 
for securing affidavits for stolen property apply to liquor. They are 
too strict for this purpose. The following is a statement from one 
of the Federal officers who has to deal with violations of the Federal 
laws relating to the liquor traffic : 

The provision in section 26 of H. R. 6810 providing for the issuance of search 
warrants as authorized in Public Law No. 24 of the Slrty-ftfth Congress, ap- 
proved June 15, 1917, is too complicated for effective enforcement of a prohibi- 
tion law. In the issuing of search warrants the greatest unity possible between 
State and Federal officials should be established, and in view of the fact that 
section 35 protects adequately the private home tliere can be no valid objec- 
tion to a provision enabling an officer, either State or Federal, to obtain with 
reasonable expedition a search warrant to search any premises or place other 
than a home. The courts and court commissioner named in Public No. 24 above 
referred to and legal justices of the peace, mayors, or any court having juris- 
diction over misdemeanors should be authorized to issue search warrants, and 
provision should be made that such search warrants may be executed by either 
State or Federal officer, whether issued by State or Federal Justice or court. 
Those who seek to evade the prohibitory laws invariably keep close watch of 
the movements of officers engaged in law enforcement and anticipate their 
inovements, so that where it becomes necessary to search any premises, if the 
•officer has to go 50 or more miles for search warrant the stock of liquor and 
equipment used therewith would be moved to some other location while the 
officer was obtaining his authority to make the search and seizure, thus mak- 
ing his efforts unavailable and a joke. With reference to section 35 of the 
bill, permit me to suggest that the confirmed liquor violator has no respect for 
his. home and unhesitatingly makes use of his private dwelling as a base of 
supplies and in many instances conducts actual sales therefrom. I have in 
mind an incident in my own experience within the last year in a prohibition 
State where a notorious evader of the State prohibition law, there applicable 
as well as certain Federal laws specifically covering that section of the country, 
had erected and now lives in one of the fine homes of a city of approximately 
60,000 population. This home was said to have cost $26,000; was erected from 
the profits of an illegitimate traffic in liquor and subsequently employed by 
him as a place for the selling of liquor. Several sales by this person from his 
home in a single day came to our attention. A search warrant was obtained 
and a search made which disclosed over 500 quarts of contraband liquor. I 
believe that section 35 should be modified so as to enable the Issuance of search 
warrants under the provisions of Public No. 24, upon the affidavits of two or 
more persons showing two or more sales from such homes or by the owner or 
occupant thereof at any other point provided such affidavits indicated clearly 
that such owner or occupant of the home goes directly to such home to secure 
the liquor for delivery to his customer. 

We do not believe that It Is necessary In order to enforce this law, nor would 
it be wise legislation to authorize the issuance of search warrants for a bona 
fide private residence. The constituency which we represent have not asked 
for that in any prohibition law. Many of the States permit the issuance of 
search warrants upon affidavits for homes that are used as places of public 
resort for drinking or selling Uquors. Such homes are usually the^headquarters 
for bootleggers and other law violators. Neither the officers of the law nor the 
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friends of prohibition have abused the issuing of search warrants under these 
statutes. 

All that the friends of prohibition are asking for under this law is to reach 
the home where the liquor is sold or distributed therefrom for illegal purposes. 
This is conservative and represents a reasonable request. 

The following communication from the assistant attorney general of Virginia 
should be considered favorably by the committee. In many instances Federal 
officers in State courts of record are too far away from the law violators to- 
make practical the issuance of search warrants. The State officers should 
have the right to arrest and also have the right to issue the warrants and 
bind the parties over to the Federal court for trial. 

STATEMENT OF ASSISTANT ATTORNEY GENERAL OF VIRGINIA. 

An examination of the United States public act ai^roved June 15, 1917^ 
above mentioned, shows that it provides that a search warrant may be issued 
by the judge of a United States district court or by a Judge of the State or 
Territorial court of record or by a United States commissioner for the district 
wherein the property sought is located. 

In those localities where there is not easy access to an officer as provided 
in the act, it is manifest that the purpose of a search warrant may be thwarted 
before access to such officer is obtained. Moreover, the act of June 15, 1917, 
provides that a search warrant thereunder must issue to a civil officer of the- 
United States authorized to enforce or assist in the enforcement of any law 
thereof or to a person so duly authorized by the President of the United States.. 

It is clear that in many cases such a civil officer or person would be reached 
too late to be of any service in such cases. I am of the opinion, therefore, that 
section 26 of the enforcement bill will be materially strengthened and the pur- 
pose thereof greatly assisted if there were added to the bill the right to have 
a search warrant issue under and as provided by the laws of the State in. 
which the search is to be made. By adding this provision to section 26 of the- 
enforcement bill in question the officer attempting such enforcement could 
apply to a Federal judge or a judge of a State or Territorial court of record 
or a commissioner of the United States under the act of June 15, 1917, but it 
would also give him the right where immediate action was necessary and none- 
of the above-mentioned officers could be reached to apply to a magistrate or 
some other convenient State officer authorized under the State law to issue 
a search warrant, and the warrant could be served by a convenient and proper 
local State officer. 

In providing that such warrants can be issued and served by State officer* 
a provision could be made that the same should, however, be returned to a 
Federal officer such as the United States commissioner or a Federal judge- 
In other words, by having the search warrant Issued by a State officer return- 
able to the Fe<leral authorities there could be no question affecting the juris- 
diction of the Federal court over the violation of the act in question. 

In conclusion, I am of the opinion that the provision where a search warrant 
is to be Issued by a State officer should be an addition to the right of search 
under the United States public act of June 15, 1917, rather than a substitute 
therefor. 

(Signed) J. D. Hank, 

Assistant Attorney General. 

The provision in the Senate bill can be made more workable and 
practicable than the House bill on this point. 

The so-called unfair provision in the proposed law does not come 
Irom any clause* which grants the rich man more power to secure 
liquor in his home than the poor man, but from the fact that one 
happens to have more money with Tvhich to buy liquor. The same 
discrimination obtains to-day — the rich man can buy all the liquor 
he wants and the poor man can not. In thinking of the deleterious 
effect that liquor has on the consumer, this, after all, is really an 
advantage to the laboring man rather than a discrimination. If the 
opponents of prohibition in the House and Senate will support a 
provision to further strengthen the law in this respect, without mak- 
ing it unreasonable, we do not believe the friends of prohibition will 
oppose them. 
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We respectfully submit that an analysis of the vote on this sub- 
ject when the bill is finally voted upon in the Senate will be illumi- 
hating in determining whether the Iriends or the foes of prohibition 
are inconsistent on this point. 

I desire to call to the attention of the committee also the impor- 
tance of prohibiting the possession of liquor for beverage purposes 
outside of the home. 

Section 4, S. Res. 2081, prohibits the "manufacture, sale, bartering, 

fiving away, transportation, importation, exportation, delivery, 
urnishing, receiving, possessing, or using intoxicating liquors for 
beverage purposes or except as authorized in act." The committee 
in the House struck out the word " use " after possess, and retained 
the word " possess " for evident good reasons. The House bill as it 
stands prohibits the possession of liquor for beverage purposes out- 
side of a residence. Any person may possess liquor for legal purposes 
when the container is properly labeled. These provisions are of the 
greatest importance to the officer who wants to enforce the law. 
They are based, on the experience in the States. If individuals are 
permitted to possess intoxicating liquor for beverage purposes out- 
side the home, officers of the law are constantly embarrassed in their 
efforts to enforce the law. It is always a question whether or not 
the individual has the liquor legally or otherwise. If he has it for 
^ legitimate purpose, ana it is properly labeled the officer finds no 
fault. However, if he finds the individual with the liquor for an 
unlawful purpose and the container is not labeled, the officer's duty 
is clear. 

The following States have prohibited the possession of intoxicating 
liquors for beverage purposes : Idaho, Washington, Arizona, Georgia, 
Kansas, Michigan (law enacted recently). North Dakota, Oregon, 
Utah, and several others. The reason for it is well stated by Justice 
McReynolds in the case cited supra (245 U. S., 304:) in which he 
said that the notorious difficulties always attendant upon efforts to 
suppress the traffic in liquors furnish a reason for the enactment and 
the sustaining of such laws. The strongest weapon that Congress 
can put into the hands of faithful law-enforcement officials will be 
a provision in this enforcement code to prohibit the possession of 
intoxicating liquors for beverage purposes except as specifically pro- 
vided for in the act. 

In addition to the above reason, the Supreme Court recently said 
in a case that came from Idaho, that if a person had the right to 
possess liquor, it might imply the right to secure it. This bill simply 
recognizes the right to possess that which was secured before the law 
goes into effect. Under a constitutional amendment, which prohibits 
the manufacture of liquor even for one's own use, there can be no 
justification for permitting the possession of that which must be 
illegally manufactured or sold before it is possessed. 

It was suggested by Mr. Untermyer that the brewers were in effect 
promised a year in which to close up their business after the 
eighteenth amendment was ratified. We would be pleased to know 
who gave that promise and upon what it was based. The fact that 
the eighteenth amendment had the provision in it, that it was to go 
into operation in one year after ratification does not justify the 
statement. War prohibition was being agitated among the people 



PEOHIBITI^G INTOXICATING BEVERAGES. 325 

while ratification was being completed in the States. The comforts 
and necessities of life were being limited and controlled, and Con- 
fess decided that this useless and harmful industry should not be 
allowed to continue under such conditions. The liquor industry was 
wasting food, fuel, man power, and other essentials to the winning of 
the war. Therefore it was prohibited during the period of actual 
war and demobilization thereafter. Congress has just as much power 
and obligation to support the Army and Navy during the whole of 
demobilization as it has during actual war. This is the basis upon 
which must rest the validity of the war-prohibition tact. 

Mr. Untermyer calls into question the power of Congress to pro- 
hibit alcoholic liquor containing more than one-half of 1 per cent 
of alcohol by volimie as is provided in S. R. 2810, both for war 
prohibition and permanent prohibition. Fortunately for this dis- 
<;ussion, Mr. Untermyer acknowledged the evils of the liquor traffic. 

He said : 

I look with unfeljmed delight on the passing of the saloons and know it is 
a nursery of crime and the cause of more misery in the world than any one 
subject. 

This was unusual admission by the attorneys of the brewers. 
The saloon is the institution through which the brewers operated 
and made their profits. The brewers were responsible for the 
saloon system. When State laws and constitutional provisions pro- 
hibited brewers from having any interest in a saloon they used the 
most deceptive and corrupt methods to control the saloons indirectly. 
This was brought out in the investigation in Pennsylvania, and it 
was a notorious fact that in every State where the law prohibited 
the brewers from controlling the retail trade they retained this con- 
trol indirectly. The retail liquor dealers of Pennsylvania recently 
took action condemning the brewers for their lack of willingness to 
help clean up the trade. On July 3 the following statement from the 
Retail Liquor Dealers of Pennsylvania appeared in public print : 

The present controversy as to whether 2J per cent beer is intoxicating has 
caused so much discussion about the merits and demerits of the product tliat 
-a few words from the men engaged in the sale of the beverage produced by 
the brewers will not be amiss. The important condition confronting the retail 
liquor dealers is that it will be utterly impossible to conduct their present es- 
tablishments on the profits to be derived from the sale of beer only, no matter 
what alcoholic strength. The brewers are endeavoring to malie it appear to 
the workingman that they have tried to secure the defeat of all measures 
that would interfere with the rights and privileges of all who desired alcoholic 
beverages, but having to submit to the will of the majority they wish to furnish 
a beverage claimed to be nonlntoxicating. It was considered inadvisable to 
enter into an argument with the brewer on this question, and, therefore the 
retail dealers refrained from stating some facts which could easily prove who 
was friendly to the workingmen. 

But inasmuch as the retail dealers have not received the consideration due 
to them from the brewery, they now feel that the time is opportune to make 
clear their objections and reasons for the same. In December of 1917 the lead- 
ing papers of the country carried advertisements of the United States Brewers* 
Association which plainly indicated their sentiments with regard to the liquor 
■question; the following extracts from their advertisements will sUffice: 

*• Our Federal laws now, for the first time in our history, absolutely pro- 
hibit the distillation of ardent spirits, such as whisky, brandy, gin, and the 
like. In so doing they make a clear distlction between distilled spirituous 
liquors and mild beverages, such as beer and light wine. Keen competition in 
the early days of the brewing industry before the perfection of modern bottling 
methods led the brewers, as individuals, to encourage the establishment of 
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saloons, which were at that time the only agencies thvaagh wiiich their prcyduct 
could be lawfully sold. This unwise individual action on the part of- many 
led to an undue multiplication of the saloon, a form of retail distribution 
which dealt not only in malt beverages, but also In intoxicating liquors, and 
established a business affiliation that has since created the false mental asso- 
ciation." Thus our product has been unjustly and in^properly linised witli 
those influences, over which we have no control, that have actually promoted 
intemperance. For years we have hoped with the wine growers, that some 
factor might intervene which would enable us to sever once and for all the 
shackles that bound our wholesome product. Light wine and beer, the band- 
maidens to true temperance, to ardent spirits in popular mental association 
and actual business practice. The Federal enactment prohibiting the dis- 
tillation of spirituous liquors has broken those chains at last. 

The foregoing should convince the general public that all of the blame for 
the passage of prohibition legislation can not be registered against the saloon. 
If the brewers had shown the same spirit displayed by the Penni^lvania 
Federation of Liquor Dealers to remove any objectionable features of the 
business, the opponents of liquor industry would have found it very difficult to 
find cause for complaint and we would not be fighting nation-wide prohibition 
to-day. 

Thomas J. O'Oonnob, 
State President Pennsylvania Federation of Liquor Dealers, 

Geobge W. Boyd, 
State Organizer Pennsylvania Federation of Liquor Dealers, 

Neil Bonneb, 
President Philadelphia Retail Liquor Dealers, 

The following report of the retail liquor dealers' meeting at 
Rochester, N. iT, published in the New York Journal on Monday, 
July 14, is also illuminatii^g. It furnishes evidence from the inside 
of the liquor camp to show what the brewers present •plans are as 
viewed by the retail dealer : 

Dby Law Due to Bbeweks, Says Mabtin McCxje — Would Wobk fob Enf(»ce- 
MENT IT Allowed to Sell 2.X5, Declabes Liquob Dealeb. 

Rochester, N. Y., July 14, 

As the result of a meeting of retail liquor dealers in Reynolds Arcade here 
on Saturday afternoon an interesting situation has arisen in the fight against 
prohibition. 

At this meeting Assemblyman Martin G. McCue charged that the brewers 
of the country are responsible for prohibition, and even now favor a liquor- 
dry nation provided they are permitted to sell 2.75 beer and ale. 

The applause with which McCue's charges were greeted showed that the 
liquor dealers present agreed with his statements. 

McCue declared his personal willingness to take the stand and swear that 
2.75 per cent beer or ale is intoxicating. He stated it to be his belief that if 
such beer is branded an intoxicant the brewers will be compelled to line up in 
active opposition to prohibition. 

PICTUBES ALTEBNATIVE. 

With the brewers forced to join in the fight against prohibition^ Mr. McCue 
sees more hope for John Barleycorn. In other words, by putting the brewer 
in the same class with the distiller he sees a stronger antidry line. He did 
not mince matters in speaking of the alternative, declaring it his belief that 
if the light beers and ales are classified as nonintoxicants the brewers will 
spend money to enforce absolute prohibition as a means of increasing their 
sales. 

McCue said he had been informed that the brewers were planning even now 
to place ale and beer, if their use is allowed by the courts, on sale in grocery,, 
candy, drug, and other stores and to establish distributing stations where they 
can sell their produce direct to the householder at the brewery's own price. The 
retail liquor dealers could not figure out any more than McCue could where 
they would get off in such a.i event. 
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McCue reviewed the treatment aocorded the retail liquor dealera through 
the past years by the brewers. 

" They never wanted to meet with you," he said. 

Every head in the room nodded. 

'*They have simply used you to reap their harvest and used you roughly,*' 
he continued. 

Again his listeners indorsed his assertion. 

"McCue was right, absolutely," declared one big downtown dealer after the 
meeting had adjourned. " The brewers are responsible for prohibition, and we 
are gatiafled that they are hoping in their hearts that everything except beer 
and ale is kicked out. They have not been trying to stave off prohibition 
except that which affects them. 

It is certainly ungrateful for the brewers now to try and unload 
all of their sins on the retail liquor dealers. The recent investi- 
gation of the corrupt practices of the brewers gives the best of the 
argument to the retail dealers. 

Mr. Untermyer, in his desire to unload responsibility for the evils 
of the liquor traflSc upon the saloon, suggested that Congress might 
do away with this evil and allow the innocent, puritanic brewers 
to supply their 2f per cent beer direct to the consumers. In his de- 
sire to protect his clients he inadvertently admitted certain things 
which are very important in this discussion. In Ireply to a question 
Mr. Untermyer said with reference to the power or Congress to do 
the things which he had suggested : 

Congress has the right in legislating for the enforcement of an amendment 
to the Constitution to make such legislation as is necessary and proper or 
convenient for carrying it into effect. It can not extend the amendment by 
legislation and it can not narrow it. 

In response to another question by Mr. Norris, Mr. Untermyer 
said : 

Yes, but I think that the purpose of carrying out the amendment in order 
to prevent evasions, you would liave the right to regulate the manner of sale 
of anything that contained the elements of an intoxicant. 

After Mr. Untermyer had made the admission that Congress had 
the power to enact such legislation as is necessary, proper, or con- 
venient to enforce the amendment, he was reminded by questions 
asked that this would justify the legislation proposed. He then 
said: "I was thinking out loud," and corercted himself, realizing 
that his admission haa given away his case. When later on Senator 
King asked him for suggestions as to how far Congress could go in 
enforcing the amendment, Mr. Untermyer said : 

I think practically all the conditions of the act except the attempts to de- 
fine what is intoxicating beer. 

It is rather difficult to understand the logic of a lawyer who thinks 
that Congress may pass any law to make a constitutional amend- 
ment enforceable and effective and prevent frauds and evasions, ex- 
cept that it can not define the term " intoxicating liquor." This pro- 
vision has a more vital relation to the enforceability of prohibition 
than any other provision in the proposed code. It is the one condi- 
tion and the one provision that every unit of Government that pro- 
hibits the liquor traffic has found to be absolutely essential to the 
enforcement of the law. The provisions in the proposed code to 
regulate the sale and distribution of iionbeverage liquors is much 
more remote to the purpose of the act than th^i section which defines 
what intoxicating liquor is. This section is the keystone of the arch 
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of an effective prohibition code. If it is taken out the whole code 
will fall and fail of its purpose. 

This same reason will apply even in a more convincing form under 
permanent prohibition, if Oongress does not define the term. We 
might be willing to wait and let the Supreme Court construe the 
definition of intoxicating liquor outlined m the war prohibition act. 
were it not for the fact that the short time before it terminates 
makes this procedure impracticable. Congress did define the term, 
but the definition was not complete or clear enough to satisfy the 
■court. Under permanent prohibition, if there is no definition, the 
•eighteenth amendment will be nullified in certain wet centers by 
judicial construction. New York will claim that 3.3 per cent beer 
is nonintoxicating. Rhode Island will doubtless fix the standard 
even higher. In every State there will be a contest to try and elect 
n State legislature to define the term liberally, or to get the court to 
•construe it liberally from the brewer's standpoint. We would not 
only have 57 varieties of prohibition under the eighteenth amend- 
ment, but 157 varieties. Every jury and every judge would have 
their own standard. In the wettest section of the country the law 
would be made a farce. 

In prohibition territory, we would be greatly embarrassed, be- 
<3ause liquor dealers are assuming that as Congress fixes the stand- 
ard, it will be final for that State. If Congress should fix it above 
one-half of 1 per cent there would be a wave of lawlessness in many 
dry States, because of the unmistaken belief that liquor dealers could 
sell liquor in the State if not prohibited by the Federal law, although 
in violation of the State law. The situation would be intolerable. 
It would embarrass law enforcement in dry territory and open the 
way for nullification by court construction in wet territory. Unless 
the term " intoxicating liquor " is defined, practically no good pur- 
pose can be served in adopting a Federal prohibition code. 

The claim that the alcohol in 2J per cent beer can not be accu- 
mulated in the blood in sufficient quantities to produce intoxication 
is incorrect for these reasons. 

Actual experience proves that people can get drunk on beer of a 
much smaller alcoholic content. After trying out the near-beer 
experiment in Georgia, Judge Broyles, then of the police court of 
Atlanta, said : 

A near-beer law is practically uninforceable, as you can not have a chemist 
with every barrel to see that the beer is right. Besides, men can get drunk 
on 2 per cent beer if they talse enough of it. 

Public officials everywhere give the same testimony with refer- 
nece to these so-called near beers and substitutes for liquor. I have 
personallv tried many cases where witnesses testified that near beer 
and similar drinks with a lower alcoholic content than 2 per cent 
were intoxicating liquor. The affidavits of Dr. Harv^ W. Wiley, 
Prof. Higley, Dr. Howard A. Kelly, Dr. Arthur de Bevan, presi- 
dent of the American Medical Association; Abel R. Todd, State 
analyst of Michigan; Dr. W. A. Evans, of the health department 
of Chicago; Dr. Eeid Hunt; Henry Carter, of the British liquor 
control board ; Robert Hammond, and others are convincing oh this 
point. These affidavits were not secured by the brewers to bolster 
up the claim that beer is nonintoxicating liquor; they represent 
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the impartial testimony relating to tibeir experience with this sub- 
ject matter. They have no motive for stating the facts other than 
they are. The affidavits and statements of most of the witnesses for 
beer are discredited, because, in the first place, it was admitted that 
the testimony was secured by the brewers, and everyone knows 
they would naturally go to those who were prejudiced in their 
favor and would give so-called expert testimony to aid the brewers. 
In this connection it is well to recall the words of the Supreme 
Court of Illinois, in the case of Goddard v. Jacksonville (15 HI., 
589), where the court said: 

When we defend the sale of liquors for the purpose of tippling, we surely 
draw our arguments from our appetites and not from our reason, observation, 
and experience. 

This is just as true witli reference to a beer-advocating doctor, 
lawyer, scientist, labor leader, or employer of labor, as it is with 
reference to anyone else. The large sum of money which the 
society opposed to prohibition claims to have subscribed to prevent 
the eighteenth amendment from becoming operative, is ample to 
secure volumes of expert testimony on this point. 

Everyone who has ever had experience in prosecuting these 
liquor cases knows that you can secure many alcoholics, and even 
moderate drinkers to swear that they can not get drunk on ordinary 
beer. I have heard them so testify, when other and more credible^ 
witnesses would state under oath that they saw them drunk at the* 
time when they claimed to be sober. One of the strange effects of 
liquor on an individual is to destro;^ his power of self-criticism. 
A man who is drunk usually thinks he is sober. It is the old story of 
the lost, drunken Indian, who insisted, "Indian not lost; wigwam 
lost." The affidavits of these drinking men are not of much value, 
because of their loss of power to judge the effect that liquor has 
upon them. The man who becomes tolerant of alcohol is a discred- 
ited witness as to its effect. He is very like the drug addict in his 
judgment as to the effect that the drug has on him. The best wit- 
ness is the one who is practically an abstainer, and who judges the 
effect that liquor has upon him or upon a normal individual, or the 
testimony of officials and scientists who have noted the effects of 
alcohol on individuals, and are not employed by the side affected, or 
under any obligation to them. 

The affidavits of the Government in the New York cases, while 
not so numerous as those of the brewers, do not suffer in comparison 
as to the standing of the witnesses. The brewers are in a position 
with their unlimited funds to secure a large number of affidavits. 
The Government, without funds at hand to secure these large num- 
bers of affidavits, took the testimony of well-qualified experts on 
this point. If the brewers had 100,000 affidavits of habitual drinkers 
or prejudiced scientists that war beer would not make them drunk, 
it would not prove their case. When creditable witnesses come into 
court and testify that the liquor in question does make them or others 
drunk, the liquor in question is prohibited. Our opponents argue 
like the lawyer who claimed that his client was innocent because 50 
witnesses testified that thw did not see him steal the horse, but when 
one credible witness testified that he did see him steal the horse the 
defendant was found guilty. The brewers in New York City may 
find large numbers of witnesses who will give the desired testimony 
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concerning the nonintoxicating quality of beer, but in the light of 
the experience and the testimony from States tliat have triad these 
experiments, the beer-warped evidence from New York is not even 
persuasive. 

Mr. Untermyer submits the affidavit of Dr. Rosewater to offset the 
affidavits of Dr. Wiley, Dr. Hunt, and Dr. Elelly and others. It may 
be of interest to the committee to know who Dr. Sosewater is and 
his present connection. For this purpose I submit herewith tiie 
following : 

Dr. Rosewater as an Unbiased Expeht. 

Dr. Charles A. Rose water, af Newark, is reported in tlK) press as tlie chief 
expert authority relied on by the brewers to prove that beer is a nonintexicat- 
ing beverage. 

The doctor has specialized as a healer of drug addicts for many years. Last 
year he got in the public eye owing to an alleged investigation that he made, 
chiefly in prohibition States, of the spread of the drug habit. He had a bill 
Introduced in the United States Senate asking for an appropriation of $50,000 
to pay expenses of a commission to investigate the drug habit, and soft drink 
traffic The indications all pointed to the brewers as Rosewater's backers and,, 
inasmuch as the Treasury Department had already made wide investigations,, 
the Rosewater appeal for money very properly was ignored. 

The " dope " that he obtained was widely published in wet journals but fell 
flat when it developed that oflicial investigations showed far more drug addicts 
in wet than in dry territory. 

In the year 190^, Rosewater (at that time, Charles E. Rosen wasser) w^s a 
member of a commission on dependency and crimes in New Jersey, of which the 
chairman was Mr. Michael T. Barrett, a prominent officer of several Newark 
breweries. The only recommendation that this commission made touching the 
connection of liquor with crime and dependency was one to permit the sale of 
liquor on Sundays, as follows : 

"We believe that a relaxation of the present rigid excise statutes, where 
they do not conform with conditions, will lead to a more general observance of 
and respect for all laws For that reason we recommend that the sale of wine 
and malt liquors to be legalized in restaurants and dining rooms of hotels, 
with meals, on Sundays." 

Dr Rosewater, as an unbiased expert witness, will be under suspicion of being- 
in the same dass witii John Koren and Dr. E. H. Williams, who have posed as 
models of disinterestedness on the beer question until the Senate Judiciary 
Committee exposed them as being on the payroll of the United States Brewers'" 
Association (American issue. New Jersey edition, June 7, 1919.) 



Is 2.75 Beer Intoxicating? 

TWENTY NEWARK TANKS EACH CONSUME 10 QUABTS AND ABE ABUB TO WALK ▲ 

CHALK LINE AND SAY " SABSAPABILLA." 

Twenty men of large tankage capacity guaranteed each to hold 2i gallons of 
beer in addition to an ample dinner participated in an experimental clinic under 
the supervising eye of Dr. Charles A. Rosewater to settle the disputed question^ 
Is beer containing 2.75 per cent of alcohol by weight, or 3.3 per cent by volume^ 
intoxicating liquor? The clinic was held in Jianne's restaurant in Central 
Avenue, Newark, on Monday, April 21. 

Each human tank is said to have consumed 10 scidels of beer, a scidel being^ 
an overgrown beer mug holding over a quart. As a result it was claimed that 
none of the 10 who drank the amber colored, foaming liquid showed the 
slightest effects of intoxication, as though it would be possible to intoxicate a 
beer tank. 

Dr. Rosewater ought to hurry his report so that it can be introduced as ex- 
pert testimony in the Jacob Hoffman Brewing Co. case in New York. Of 
course, he will give memoranda of the combined waist circumference and 
weight " before and after taking," as well as blood pressure, heart action, nerve 
reaction, etc. 
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Conservatively estimating the capacity of a seidel as 1 quart, 10 seidels would 
be 10 quarts ; and therefore each tank contained not less than two-thirds of a 
pint of clear alcohol, or the alcohol equivalent of IJ pints or 50 per cent 
^wbisky. The subjects of the clinic must have been well-seasoned alcoholics to 
stand all that pickling without visible effect. 

Commenting on this marvelous test the New York World editorially easts a 
slur upon its scientific value as follows : 

•* When at an official clinic in Newark they tried 2.75 per cent beer upon 10 
men to the limit of their capacity and found that all could walk a chalk line and 
not one was inclined to make a stump speech on any subject, the judgment 
^was that the beverage was not intoxicating. It is to be remembered, however, 
that Newark is in New Jersey, and perhaps the test in this case was applied to 
native sons brought up on applejack, which is a brew that no Prohibitionist can 
ever hope wholly to exterminate." 

Dr. Kosewater is also liable to question as an unbiased scientific investigator 
until he explains who financed his alleged investigation of drug addiction In 
dry territory to which the brewers gave wide publicity. The exposure by the 
Senate Committee of the Judiciary of financial relations with the breweries of 
such " unbiased " scientists and writers as John Keren, Dr. Edward H. Wil- 
liamB, Alflred Jay Nock, Dr. Wasson, and others is good ground for suspicion 
of motives of probeer advocates. — (American Issue, New Jersey Edition, May 
8, 1910.) 

The following telegram concerning Dr. Pemberton indicates he is 
not the prominent scientist which the liquor dealers would have us 
believe nim to be. His experiments were not made in Arkansas but 
in New York and were a part of the brewer's propaganda to save 
beer: 

limfLB Rock, Abk. 
Watkk B. Wheelbb, 

WasMngton, JD. C: 

1 have been 30 years in public business in Little Rock and never heard of 
Dr. Ed Pemberton until your telegram that indicates his prominence. He says 
his experiment with the beer was in New York. 

Geobgb Thobnbubo. 

The above is submitted to refute the claim of Mr. Whiteside that 
the Government's affidavits were not entitled to as much weight as 
those which they submitted. 

It was assumed by Mr. Whiteside that the persons making affidavits 
for the Government in the New York case had not based their affi- 
davits on experience. If the committee will read Dr. Wiley's affidavit 
it says : 

That he has in these various capacities had occasion to make analyses of 
beer and other alcoholic liquors and has observed the effect of such liquors 
upon the human system and their intoxicating qualities. 

Mr. Geagley and Mr. Todd are both State analysts of Michigan 
and are constantly making tests for the State. On this point, Sir. 
Todd says : 

Deponent further says that beer containing 3 per cent alcohol by volume is 
intoxicating, as deponent well knows from various tests and examination made. 
As. one such test deponent has drank beer containing 3 per cent alcohol by 
volume and knows personally from his individual experience that such beer 

is intoxicating. Further deponent says not. 

* 

Dr. Howard Kelley says : 

That he has had repeated opportunity to observe the effects of larger and 
lesser quantities of alcohol liquors, and notes that the effects of alcohol are 
cumulative and not to be determined by per cent content of a given portable 
amount contained in a single, nor in two bottles of beer. That while one 
bottle of a low-grade beer may barely effect the higher nervous centers, the 
second and third bottles often greatly enhance this effect. 
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Other witnesses for the Government qualified more satisfactorily 
than the affiants for the brewers. These witnesses against beer were 
witnesses for the Government and not for any temperance organza- 
tion. 

The argument of Mr. Untermeyer that water and other useful and 
necessary drinks could be prohibited if beer with a one-half per cent 
alcoholic content could be legally placed under the ban of the law is^ 
absurd. No sane man would say that there was any reasonable rela- 
tion by the prohibition of water to the prohibition of intoxicating^ 
liquors. ' The experience of prohibition States proves that there is 
such a relation between the prohibition of near beer and these alleged 
light beers and the making of prohibition effective. The courts 
allow a lar^e discretion to the legislative body, but not one who has 
informed himself on this legislation would suggest seriously that 
such absurdities would be sustained by the courts. Since the hear- 
ing some days ago, when it was asked if buttermilk would be pro- 
hibited, I found the following statement on this question of a lead- 
ing chemist and manufacturer of soft drinks from Cincinnati, Ohiot 

FLAVORING EXTRACTS AND ALCOHOLIC FERMENTATION. 

I have noticed at the hearings on the prohibition law enforcement code it 
has been suggested that the proposed bill would prevent the manufacture and 
sale of buttermilk because of an alcoholic fermentation, and that it is imprac- 
ticable to produce flavoring extracts without ethyl alcohol. 

Referring to the statement that there is an alcoholic fermentation to produce 
buttermilk, this is erroneous, as it is a lactic acid fermentation and there 
is absolutely not any alcohol produced in a fermentation of this character. 
There are different species and varieties of fermentation, some of which give 
alcohol and sonje not. 

Nonalcoholic extracts have been produced and are being produced to meet 
the satisfaction of the consumer and the manufacturer of his different products. 

Any and all alcoholic extracts can be made potable by the addition of a 
sugar or water or sugar and water for beverage purposes. Nonalcoholic ex- 
tracts are more economical to use; there is absolutely not any evaporation, a» 
the alcohol used is a dilutant and a preservative in alcoholic extracts. 

The use of alcoholic extracts has been eliminated in Kansas, Texas, Georgia, 
and other States, and the people of those States have become accustomed to- 
the use of these nonalcoholic flavors without any detriment to their products. 

I am a graduate chemist of 17 years, and we have been making these non- 
alcoholic extracts for use in the preparation of our nonalcoholic beverages, 
and they give greater satisfaction than the alcoholic extracts. These extracts, 
when prepared with scientific care, displace alcoholic extracts and are easier 
to use in producing the desired products. 

There is such a large demand for making the machinery used In the prepa- 
ration of these nonalcoholic extracts that we had delay in procuring the ma- 
chines, showing the trend of the times. Some of the leading manufacturers in 
this country are making these nonalcoholic extracts. Some of the companies 
making the extracts are : William S. Merrill Co., Cincinnati, Ohio ; W. F. Raw- 
leigh Co., Freeport, 111. ; Economy Tube Co., Chicago, 111. ; H. G. Pitkin, Newark, 
N. J.; and many others are now entering this field. You can procure their 
names from the Bureau of Chemistry, Department of Agriculture. 

Sidney F. Mihalovitch. 

Chief Justice White settled this question in 242 U. S., 226, when 
the same objections were urged. 

The exceptional nature of the subject here regulated is the basis upon which 
the exceptional power exerted must rest and affords no ground for any fear 
that such power may constitutionally extend to the things which it may not 
consistently with the guaranties of the Constitution embrace. 
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It ft because liquor is a source of crime and misery to society that 
it is treated in a manner that has no analogy in the law. 

In this connection we submit a letter from the Merrell Co., of Cin- 
cinnati, concerning nonalcoholic extracts: 

Wm. S. Mebsell Co., Manxjfacttjbing Phabmacists, 

Cincinnati, July IS, 1919, 

Mr. W. H. WlTEELER, 

Washington, D, C, 

Deab Mb. Wheeixb : It has come to my attention that certain manufacturers 
of liquid flavoring extracts in the endeavor to maintain their own business 
against the effort on the part of our legislatures to prevent the illegitimate 
use of these alcoholic flavoring extracts for beverage puri)oses, have tried to 
throw discredit on the flavoring extracts that are put in tubes without alcohol. 

I suppose that there are nonalcoholic extracts in tubes that have inferior 
qualities Just as the market has been flooded with alcoholic flavoring extracts 
that have been properly condemned by the Bureau of Chemistry, having in 
charge the execution of the pure food and drug laws. 

But the point that I wish to make is this, that the nonalcoholic extracts 
can be made and are made of just as good quality as the liquid extracts, and 
I think that in some respects they are better, so far as legitimate purposes 
are concerned, and that the statements made in the resolutions passed by the 
alcoholic flavoring extracts manufacturers is a deliberate lie. 

In order that you and others associated with you may know that this state- 
ment of mine is correct, I am having sent to you two dozen each, of Merco 
Flavors of vanilla, lemon, and orange, and one Jar of each, which is especially 
put up for bakers, hotels, and druggists for soda fountain use. 

If anyone interested in this subject will but give these products a fair trial 
they will confirm my statement as to their quality. 

These products are put up in pure tin tubes and there is positively no con- 
tamination and no action of the Ingredients on the metal. 

Many other food products are put up in similar tubes, and no such con- 
tention has even been made in regard to their use. 

Think of the millions of tubes that are used for tooth paste alone. And 
no one has ever even suggested before that the 'pure tin tube was an objec- 
tionable feature. 

I am not opposed to the use of alcohol in medicinal preparations, for it has 
a legitimate use in the extraction and preservation of drugs, for which pur- 
pose there is no substitute. 

But in the case of flavoring extracts and some other preparations, there 
is no necessity for the use of alcohol; and it has been admitted by the manu- 
facturers of alcoholic extracts themselves, in the investigation before the 
Michigan legislature, that a barely noticeable percentage of the output of 
alcoholic flavoring extracts is consumed as a beverage, and whatever one 
may think of a moderate use of beer and wine, there is no question in the 
mind of any honest citizen that the illegitimate use of products like this are 
a serious detriment to the health and happiness of those who use them as a 
beverage. 

It is only to be expected that the manufacturers of alcoholic extracts will 
endeavor to preserve their own business by every legitimate means at their 
command. But methods that have been adopted by the manufacturers of alco- 
holic extracts are not legitimate in my judgment, and if the positions were 
reversed I would not turn a hand to save my own business by the use of such 
methods. 

To prove this I want to state that I have made no effort before any legis- 
lative body to further the use of nonalcoholic flavoring extracts, and would 
have allowed matters to take their natural course but for the unwarranted 
attack upon the nonalcoholic tube flavors which has come to my notice. 

If I can be of any service in this matter do not hesitate to command me. 
We have a good product that is winning its way slowly by virtue of its inherent 
qualities and the recommendation by word of mouth of those who have used 
the tube flavors. 

From a business standpoint I am satlsfled with this gradual growth on an 
honest basis. 

I am not asking anyone to increase the sale of our product by legislative 
enactment. I am simply refuting the false statements that have been made by 
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the alcoholic extracts manufacturers which for the first time have ^fen me 
an unfavorable view of their intentions and purposes, and to give those at 
Washington who have to decide these questions the facts necessary to reach 
a just conclusion. 
Very truly, 

Chasles G. Merbell, President, 

The argument that war beer is so diluted that the maximum con- 
centration can not be reached to produce intoxication by drinking 
the liquor is refuted by the best of authority. Science proves that 
alcohol is taken up or absorbed into the blood more quickly than the 
solid substances with which it is combined. The water passes through 
the system and the effect of the alcohol remains for at least 12 hours 
before it disappears. When the accumulated effect of the first and all 
of the additional drinks taken within this time limit is combined it 
makes a concentration of alcohol sufficient to intoxicate. The chart 
which we submit herewith proves this conclusion. 

The chart is made from an article prepared by Waldemar Schweis- 
heimer, which we have had translated with much care, which proves 
the contention of our opponents toT>e wrong. The conclusions of this 
great scientist, which have been quoted by our opponents until re- 
cently, are as follows : 

conclusions. 

1. Ethyl alcohol is found in the blood of normal men in an average propor- 
tion of from 0.002955 to 0.003686 per cent ; the concentration is increased after 
taking food. 

2. Alcohol taken into the human body passes as such into the blood; it is 
found in considerable amounts in the blood of drunken persons (highest pro- 
portion found, 0.2266 per cent). 

3. After taking like quantities of alcohol abstainers or Infrequent drinkers, 
habitual moderate users, and heavy drinkers show substantial differences in the 
proportions of alcohol in the blood. 

(a) The concentration of the absorbed alcohol In the blood of the unaccus- 
tomed is higher than in that of the accustomed. 

(&) In the blood of the nonaccustomed' the highest percentage of alcohol in 
the blood is reached in from one and one-half to two hours ; it remains for some 
time at this level and then slowly declines. In the accustomed organism the 
alcohol percentage quickly reaches its highest point, and after remaining there 
for a short time quickly declines. 

(c) The alcohol content of the blood in nonaccustomed organisms remains for 
a longer time at a higher concentration than in the blood of the accustomed 
(five hours against two hours). 

(d) The time required for the elimination of alcohol from the blood Is only 
about half as long in the accustomed organism (seven and one-half hours) as in 
the nonaccustomed. 

(e) Habitual moderate users come between abstainers and heavy drinkers 
about in proportion to the amount they are accustomed to use. 

4. The influence of alcohol upon the mental operations, as well as the symp- 
toms of higher or lower degrees of drunkenness, run parallel to the rise and fall 
of the concentration of alcohol in the blood. 

5. The higher susceptibility to alcohol shown by the epileptics is apparently 
to be attributed to the more rapid passage of alcohol into the blood as compared 
with the normal organism. 

6. These results make it possible to determine, in differential diagnosis, 
whether a case of unconsciousness is due to abuse of alcohol ; also, it makes it 
liosslble to determine whether a man has taken alcohol and to arrive at a 
rough estimate of the quantity used. 

We file with the committee the whole of this translated article and 
mark it '' Exhibit A." From every source of scientific information 
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we are learning that alcohol even in small quantities is harmful, as 
the Supreme Court of Kansas, in the case of the State v, Kansas (80 
Pac. Eep., 987), says: 

" But the article Is one whose moderate use even Is taken into account by 
actuaries of the insurance companies and which bars employment in classes of 
service Involving prudent and careful conduct." 

Quantities of alcohol no larger than those in beverage amounts of 
3.3 per cent beer (2.75 per cent by weight) have been shown by care- 
ful experimental tests to produce signs of characteristic physical and 
mental impairment indicated by the British Board of Control's Com- 
mittee as stages in acute alcoholic intoxication or drunkenness. 

1. The persons experimented upon have sometimes observed subjective 
effects. 

The subjects of experiments by Dodge and Benedict^ were given 1 ounce 
or li ounces of alcohol. 

An ounce of alcohol would be an equivalent to that in 1.9 pints of 3.3 per 
cent beer (2.75 per cent by weight). The following results were noted: 

Subject II. A moderate user of alcohol. After tailing one ounce of alcohol 
had a slight dizziness when he moved, sleepy sensation, tingling feet, felt 
" on the edge of a jag." 

Subject III. An habitual drinker. After the dose of one ounce of alcohol 
face is flushed, feeling of well-being intensified. 

Subject IV. Habitual drinker, occasionally took two pints of beer at dinner. 
After 1.5 ounces of alcohol, equivalent to 2.8 pints of 3.3 per cent beer (2.75 
per cent by weight), he was dizzy, had hazy vision. 

Subject VII. Habitual drinker. After 1 ounce of alcohol was. sleepy, fell 
asleep during one experiment; noticed a feeling of irresponsibility. 

Subject IX. Accustomed to drinking three bottles of beer a day. After the 
li-ounce dose of alcohol, equal to 2.8 pints of 3.3 per cent beer (2.75 per cent 
by weight), was talkative. 

Subject X. The largest amount he had ever drunk was two glasses of cham- 
pagne at dinner. His dose of alcohol was taken an hour after a meal. After 
1 ounce of alcohol, the amount in 1.9 pints of 3.3 per cent beer (2.75 per cent 
by weight), he had feelings of discomfort, difficulty in controlling attention, 
a heavy sensation in the eyes which seemed to move down when required to 
move straight across. v 

2. Objective results of experimental tests with small amounts of alcohol 
are precise and measurable, not dependent on the drinker's sensation. 

The laboratory tests to which the men w^ere subjected showed* that 1 or 
1.5 ounces of alcohol, the amount in 1.9 to 2.8 pints of 3.3 per cent beer (2.75 
I)er cent by weight), impaired combined nerve and muscle action as proved 
by tests of important reflexes like the knee jerk and involuntary protective 
movement of the eye (knee jerk slowed 10 per cent; effectiveness impaired 
46 per cent; eye movement slowed 7 per cent; extent of movement decreased 
19 per cent). The extreme effect upon the knee jerk made it impossible to 
use the larger amount of alcohol. The speed of eye and finger movements 
was slowed (eye 11 per cent; finger 9 per cent) so that the experimenters 
concluded that there is probably " widespread Impairment of motor coordina- 
tion " in the body "as a result of moderate doses of alcohol." (P. 185.) 

Tests by Durig' in hill climbing after taking 1 ounce of alcohol, the amount 
In 1.9 pints of 2.75 per cent beer (weight), showed that he expended 15 per 
cent more energy and 21.7 per cent more time in climbing a given hill on the 
alcohol than on the nonalcohol days, other conditions being the same. He in- 
terpreted this result to mean that " it was as if the effect of previous training 
were lost temporarily. The experienced climber is reduced by the dose of 
alcohol to the level of a beginner and makes an unduly large number of badly 
directed or ill-judged movements " which is characteristic of one of the stages 
of intoxication. (See page 4.) 

* Walter R. Miles. The Effect of Alcohol on Psycho-Physiological Functions. 1918, 
pp. ia5-139. 

* Raymond Dodge and Francis G. Benedict : Psychological Effects of Alcohol. Pub- 
lished by the Carnegie Institution of Washington, 1915. 

» A. Durig. Arch. 4 d. ges. Physiologic, 113, 1906, p. 34. 
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Tests in precision carried out by Totterman (1916)* showed effects already 
noted as evidence of a stage of intoxication from the use of still smaller quanti- 
ties of alcohol (25 c.c.) the amount in about a pint and one-half (three glasses) of 
3.3 i)er cent beer (2.75 per cent by weight). The alcohol was taken 11 hours 
before the tests were made. The effects were (1) a falling off in amount of 
worl£ done from 10 to 15 per cent; (2) an increased loss from fatigue and 
earlier appearance of fatigue on the alcohol days; (3) an after effect lasting 
more than 24 hours showing itself by a steady decline of work: during the 
alcohol period and poorer work: on the first nonalcoholic days immediately fol- 
lowing the first alcohol period. 

Recent experiments were made by Curt Gyllensward* testing the effects of 
small quantities of alcohol on accuracy in touching a mark. The amounts of 
alcohol used were respectively 5, 10, and 30 c. c, corresponding to the amounts 
approximately in 5 ounces, 10 ounces, and 1.9 pints of 3.3 per cent beer (2.75 
per cent by weight). 

In every test in which the alcohol was taken, both when the subject knew and 
when he did not know he had taken it, his skill in touching the mark with his 
eyes closed was reduced. In seven experiments with \he smallest amount of 
alcohol, when the subject did not know when he had taken it, his average loss 
of precision was 32 per cent. 

By contrast, on some of the nonalcoholic days, after insufficient or restless 
sleep, with a slight cold or other unavoidable disturbance, there would be a 
falling below the average in skill, but these losses never exceeded 10 per cent. 

The foregoing subjective and measurable objective results of using amounts 
of alcohol no larger than those in ordinary beverage quantities of 3.3 per cent 
beer (2.75 per cent by weight) appear to fall definitely within the class of 
evidence of early stages of acute intoxication as described. 

They appear even to fall within the definition of intoxication said to have 
been submitted by counsel of the complainants, for they show " a loss of the 
ordinary control of the mental faculties or bodily functions to a substantial 
extent.'* (Par. 198.) 

The rate of absorption of alcohol does not depend upon the degree of con- 
centration. 

The following table is from a report of experiments in which the time of 
absorption of alcoholic solutions of varying strength was precisely determined. 

Absorption of alcohol according to different concentration. 



ConoentratioQ of alcohol used. 


Percentage of alcohol absorbed from duplicate 
ligated loops of intestines. 


Average 
percent 


Experi- 
ment 16. 


Experi- 
ment 18. 


Experi- 
ment 21. 


Experi- 
ment 32. 


of alcohol 
absorbed. 


5 per cent 


86.6 
86.8 
73.8 
63.3 


87.2 
97.5 
90.2 
79.8 


64.9 
92.1 
65.2 

77.4 


112.0 

100.0 

89.3 

100.0 


179.6 


10 per cent 


94.1 


50 per cent 


79.6 


95 per cent 


80.1 






1 

Average 


77.6 


88.7 


74.9 


196.4 


83.3 







1 Exclusive of 12 per cent experiment 32. 

Author's conclusion, "The absorption is scarcely influenced by the concen- 
tration of the alcohol, although a 10 per cent solution is absorbed somewhat 
better than 5, 50, and 95 per cent solutions." * 

Dilution of alcohol, as in weak beer, does not make it less injurious after 
absorption into the blood. 

The injury to the tissues of the body depends on the percentage of alcohol 
in the blood. 



1 Uno Totterman, Flnska L&kares^llskapets Handllnger, Oct. 1, 1906. 

2 Skandinavischon Archiv. fur Physiologic, 1918, pp. 327-347. 

3 " Quantitative studies on the Gastro-Intestinal Absorption of Drugs. Part III. The 
absorption of alcohol." By Paul J. Hanzllk and Russel J. Collins, In Journal of Pharma> 
cology and Experimental Therapeutics. 1913-14. Vol. V, p. 185. Cited also by Soll- 
mann. Manual of Pharmacology. 
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Experimental tests show that this percentage is the same after equal amounts 
of alcohol whether it be given In doses of weak beer, containing as little as 2^^ 
per cent alcohol, or of whisky, 43.6 per cent alcoholic strength. 

The advisory committee of the British board of control say on this point 
(p. 89) that available evidence gives little support to the view that the Inebriat- 
ing action of **a given dose of the drug may differ to some extent according 
as It is taken in a strong or a weak solution." The evidence they cite Is that 
of Widmark.* 

In one of Wldmark's experiments the alcohol content of the blood at the end 
of the first hour, after taking alcohol In different degrees of concentration, was 
practically the same in each case as shown by the following table : 



Dose of alcohol. 



aoc. c. 
30 c. c. 



Alcoholic strength of solution. 



4.5 per cent (Pflsener beer) . . 
2.25 per cent (Filsener beer) . 



Amount of liquid 
drunk. 



I 



of a quart. 
} quarts... 



Percentage 

in blooa 

after 1 hour. 



0.049 
.050 



In another series of experiments, Wldmark used different concentrations of 
whisky corresponding to alcoholic liquors of various alcoholic strengths, and 
reported the percentage of alcohol in the urine. (He had previously proved 
the latter to correspond almost exactly to the percentage of alcohol in the 
blood.) Here also he found the percentage of alcohol to be the same in a 
bodily fluid, whether the alcohol was taken strong as in whisky or diluted to 
the alcoholic strength of wine and beer. 



Dose of alcohol. 


Alcoholic 

strength of 

solution. 


21.8 c. c 


Per cent. 
43.6 


21.8 c.c 


21.8 


21.8 c.c 


14.5 


21.8 c.c 


8.7 


21.8 c.c 


4.4 



Amount of liquid drunk. 



50 c. c.ei§ ounces 

100 c. c.—3| ounces 

150 c. c.—j^ of 10-ounce glass 

250 c. c— 8 ounces (1 small tumbler).. 
500 c. c.-il6 ounces (2 small tumblers) 



Percentage 
of alcohol 
In urine. 



.055 
.054 
.057 
.056 
.05S 



Thus the Wldmark experiments show that when the original amount of 
alcohol is the same the percentage of alcohol In the blood, by which it Is carried 
to the tissues of the body, is practically the same after a given time, whether the 
alcohol Is taken strong, as In whisky, or diluted, as in 2.25 per cent beer, which 
was weaker than the proposed 3.3 per cent (2.75 per cent, weight) " war beer." 

Referring to the Wldmark experiments, the Brewers* Journal (Apr. 1, 1916)^ 
which describes Itself as " the representative paper of the brewing, malt, and 
hop trades," says (p. 230) : 

" So far as the alcohol content of the blood is concerned, it appears to be a 
matter of Indifference whether the alcohol is consumed in a dilute state (beer) 
or in a form of spirits." 

It is not necessary that the amount of alcohol sufficient to cause drunkenness 
be taken into the stomach at one time. 

Its absorption into the blood is rapid ; Its oxidation Is slow. 

** Ordinary amounts of alcohol in any dilution are quickly absorbed and will 
usually have disappeared from the stomach In less than half an hour." * 

" The absorption of alcohol occurs rapidly, mainly from the small intestines, 
and is practically independent of the quantity." Vollmering (1912) is cited as 
finding absorption practically complete in one hour." 

"Those who are accustomed to alcohol oxidize it all in 7i hours, whereas 
those who have been abstainers require twice that time." Voltz and Dietrich 
are cited (1914) as giving dogs 2 c. c. of alcohol per kilogram of body weight, 

1 Wldmark: Skandinav. Archiv. f. Physiologie, Vol. 33, p. 85, 1916. 

• Walter A. Bastedo, assistant professor of Clinical Medicine Columbia University in 
" Materia Medica ; Pharmacology ; Therapeutics ; Prescription writing." Second edition, 
1918. 

* Torald Sollmann : Manual of Pharmacology. 



538 PROHIBITING INTOXICATING BEVERAGES. 

finding thai: after 10 hours only 73 per cent of it had been oxidized. About 90 
per cent was oxidized in 15 hours, and from 18 to 20 hours were required for 
the complete oxidation/ 

If, however, continued drinks of an alcoholic beverage are taken before 
oxidation of the alcohol in earlier drinks is completed, it would appear that by 
drinking at frequent intervals it would be possible to introduce amounts of 
alcohol into the blood that would produce signs of intoxication even with 
bever&ges of mild alcoholic strength. 

The percentage of alcohol in the blood at the time of " deep " or " complete " 
drunkenness is not an index to intoxicating amounts of alcohol. 

Affidavits of the complainants based their conclusions as to the amounts of 
alcohol needed to produce intoxication upon a statement made by the Committee 
of the British Board of Control to the effect that " in cases of drunkenness 
in man the blood has been found to contain in one observation, 0.153 per cent 
of alcohol, and in another instance when the intoxication was more nro- 
nounced, 0.227 per cent." 

Examination of the reports of the experiments from which this conclusion 
was derived showed different results, according to whether the subjects were 
abstainers, moderate drinkers or heavy drinkers." 

The subject who had 0.15 per cent of alcohol in the blood at the stage of 
* drunkenness " was an abstainer. The "drunkenness was deepest" at this 
period, but it "was well under way," 30 minutes after taking the alcohol 
tvhen there was a smaller quantity in the blood, 0.131 per cent. 

Another abstaining subject was " dead drunk " at the end of one and one- 
<3|uarter hours when the percentage of alcohol in the blood was but 0.133 per 
cent, and remained so for another hour when the percentage of alcohol in the 
blood was 0.134 per cent. 

With two moderate drinkers, the highest percentages of alcohol in the blood 
were reached in 2h If hours, respectively, but the percentages of alcohol were 
lower, 0.11 and 0.12. With two others there was 0.14 at the end of li hours, 
and 0.08 at the end of the same period. There was no deep drunkenness 
among the moderate drinkers, but there were bad feelings, dizziness, sense of 
pressure in the head and eyes, with sleepiness and fatigue. 

With the six heavy drinkers, the highest percentages of alcohol in the blood 
were 0.11, 0.12, and 0.13 per cent ; the lowest, 0.05 per cent ; average, 0.11 per 
cent. The maximum was reached in three cases in half an hour ; in the other 
three, in from 1.25 to 2.25 hours. There was no drunkenness among them, 
some talkativeness, a slight feeling of fatigue, a sense of pressure in the eyes 
being the chief effects noted. 

These varied effects of doses of alcohol, equally proportionate to body weight, 
show the impossibility of drawing any general conclusion as to the amount of 
alcohol in the body that would cause drunkenness. 

The percentage given by the Committee of the British Board of Control, 
** 0.15," was that which produced deep or complete drunkenness in abstainers, 
according to Schweisheimer's * own report. The highest percentage in moderate 
drinkers and heavy drinkers fell below this amount, indicating their ability to 
dispose of the quantity of alcohol more quickly. Complete drunkenness, the 
board of control showed ("Alcohol," pp. 35, 36, 85), was the final stage in acute 
intoxication. Before this stage is reached, there are the earlier stages of 
intoxication which might be and evidently were produced by similar amoimts 
of alcohol. 

Schweisheimer's records show that alcohol did not disappear from the blood 
until after 7^ to 12 hours. In one case a trace still remained at the end of 23i 
hours. During this entire period, therefore, the tissues of the drinkers were 
being subjected to the effects of alcohol, in varying amounts, but liable to cause 
the finer symptoms of alcoholic poisoning such as impaired self-control or 
lowere<l working ability, or, if the drinking were often repeated, to produce 
the changes that eventually result In the pathological conditions of chronic 
alcoholic poisoning. Indeed, four of the six heavy drinkers were at the time 
actually under treatment for disease. 

As long as alcohol remains in the blood unoxidized, even though there may 
be no symptoms of drunkenness, it is a protoplasmic poison. Tissue intoxica- 

1 Lusk : Science of Nutrition, 1917, p. 357. 

* Schweisheimer. Deutsches Archiv. f. Klin. Medlzin Vol. 109, 1913, p. 271. 

* Walderman Schweisheimer-Der Alkolgehalt des Bultes under ver schfed eneu Dedin- 
Sungen in Deutclies Archiv. fur Klinlsche Medizin Heft 3 and 4. 1913. 
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tion or poisoning goes on before and alter the height of concentration of alco- 
hol in the blood reaches the drunkenness stage. 

"Whenever the proportion of alcohol in the circulating medium becomes 
greater than the cells can rapidly decompose, it exerts a protoplasmic effect. 
These effects are cumulative."^ 

The prolonged and habitual consumption of alcohol, though insufficient in 
quantity, continues Fitch, " to produce any of the outward or visible signs of 
intoxication, is yet beyond the immediate oxidizing power of the cells and may^ 
result in considerable detriment to the .tissues." 

" Having a great affinity for water, and being a coagulant of protein, alcohol 
tends to irritate and destroy cells. It is therefore a general protoplasmic- 
poison.** • 

Belief by the user that the alcohol in an alcoholic beverage does him no 
harm* Is not regarded as scientific evidence, because experimental tests have 
repeatedly shown that the subject's feelings as to the effect of alcohol upon the. 
operations tested were, as a rule, untrustworthy. 

" The man who conducted one series of experiments to determine the effects^ 
of regular consumption of alcohol supposed during the whole period covered by 
the experiments ' that no1> in a single instance had the outcome been unfavor- 
able to alcohol.* Not until the arithmetical working out of the results after the* 
experiments were over did he alter his conviction.* 

" In these shooting experiments we met distinctily again the weU-known alco- 
holic delusion concerning one's own abilities. When questioned concerning, 
their impression of how well they had done, five believed they could shoot 
better under the influence of alcohol, three had observed an impairment, and 
the others could give no opinion. Of the first group three actually had showx^ 
an improvement at the start and one even at the close of the experiment. At 
the maximum of the effect all three had done worse. The other two declined' 
In precision as much as 10 per cent. 

" The second group had, as they thought, shot worse under the influence of 
alcohol, but in one case only a very Itttle. The others had been unaware of 
the very market Impairment of their work, reaching as high as 10 per cent 
Ten of the men declared when questioned that they would rather have the- 
alcohol when they were to shoot, and the majority of these were badly influ- 
enced by it. Precisely in this self-deception which concealed from them the 
impairment of their ability lies, of course, a special danger." * 

In needle-thfeading experiments testing the effect of alcohol on coordinationr 
(Totterman) : 

" It may be noted as a peculiarity that the work during the flrst four alcohol 
days seemed to go more slowly, but the counting showed it to be as good as 
that of the last days, when no alcohol was taken. During the following days 
the work went on with less effort, and I expected accordingly better results^, 
but on counting up it proved to be the other way." * 

Durig had the impression that in climbing he worked more easily on the 
alcohol days. But results of the tests showed that he spent 15 per cent more 
energy and accomplished 16.4 per cent less per second, requiring 21.7 per cent 
more time to climb the mountain than on nonalcohol days.^ 

No generalizations regarding the intoxicating power of 3.3 per cent beer can- 
be deduced from the quantities said to be drunk by the brewery or other work^ 
men without visible signs of intoxication (complainants' affidavits, par. 227,. 
237, 244. 250, 265, 272, 292, 301, 314, 317, 320, 322, 325, 328, 331, 333). 

1. The observers apparently made no tests for the detection of the effects of 
alcohol. Carefully i^erformed tests (see III) revealed effects known to Indi- 
cate certain stages of intoxication and measurable impairment of efficiency. 



1 William Edward Fitch, M. D., major, Medical Reserve Corps, U. S. A., in " Dieto- 

» \^lter A. Bastedo, professor of clinical medicine, Columbia University, in " Materia 
Medlca: Pharmacology; Therapeutics and Prescription Writing," 2d edition, 1918. 

•Complainants' affidavits, pa^. 26. 94, 108, 259. 273. 281. 318. 325, 331. 334, 336. In 

Hoffman case. . . . .^ „ , »x-r ^^» 

* R. Wlassak, referring to Psychologlsche Arbelten. Vol. Ill, p. 457. ^ ^ .^ 

»E Kraepelln, professor of psychiatry, Munich. Internationale Monatschrlft zur 
Erforschung des Alkoholismus, etc., XXVI. Heft 10-11. 1916. The amount of alcohol 
used was equivalent to that In 2 J pints of 3.3 per cent beer (2.75 per cent by weight). 

• Totterman : Finska Lft karesailskapetes Handlinger. Oct. 1916. Alcohol used was the 
amount in 1.6 pints of 3.3 per cent beer (2.75 per cent by weight). , , ^ ^ xi. 

'Gruber: Dte Alkoholfrage. Vol. III. 1. 1911. Alcohol used equivalent to the- 
amount i.'^ 1.9 pints of 3.3 per cent beer (2.75 per cent by weight). 
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2. The brewery workmen were apparently habitual heavy drinkers. Com- 
mon observation and experiments ( Schweisheimer, et al.) have repeatedly 
shown that such drinkers are on the average less affected by amounts of alcohol 
that would cause drunkenness in others. 

3. Even if these habituated drinkers can dispose of large quantities of alco- 
hol without visible signs of mental disturbance, this does not prevent the slow 
poisoning of the tissues that eventuate in chronic alcoholism. 

" It is certain that while the nerve cells of the habitual drinker become tol- 
erant to the presence of alcohol, other body cells are less able to accommodate 
themselves to it, with the result that they are very liable to be injuriously 
affected, if the development of tolerance in the nervous system leads, a^ it natu- 
rally tends to lead, to the taking of larger doses of the drug." * 

In proof of this, insured brewery workers have a mortality record suggesting 
the effects of chronic alcoholic poisoning which may proceed without signs of 
drunkenness. 

Life insurance statistics from 43 American insurance companies showed ex- 
cessive mortality among brewery workers at the following rates: 

Death rate 
• above normal. 

Proprietors, managers, and superintendents of breweries 35 per cent 

Clerks in breweries 30 per cent 

Foremen, malsters, beer-pump repairmen, and journeymen 52 per cent 

. These figures quoted by Dr. Eugene Lyman Fisk, medical director of the 
Life Extension Institute, relate to insured men. 

They " indicate that * * * brewery foremen, malsters, and the like have 
a death rate higher than electric linemen, glasswoi kers, city firemen, metal 
grinders, or hot ironworkers, although there is nothing in the brewery * * ♦ 
business per se that is at all hazardous or unhealthful, aside from the possible 
temptation to- drink and its collateral hazards." * * * a 

The amount of 3.3 per cent beer (2.75 per cent by weight) declared by the 
affidavits of complainants to be used by workmen in breweries were said to be 
** 8 or more glasses in a short time " (par. 292) ; " 8 to 10 glasses a day or more '* 
(par. 315) ; "8 to 12 glasses a day" (pars. 324, 331, 333, 335) ; "10-12 glasses 
in the afternoon" (par. 289); "12 glasses in the course of a few hours" 
(pars. 317, 320) ; "12 glasses per day" (pars. 280, 324) ; "12 large glasses a 
day" (par. 322) (in Hoffman case). 

The brewery worker who consumes even 8 half-pint glasses of beer in his 
working day, gets in the course of 10 or 12 hours 2.1 ounces of alcohol from 
the "war beer" (2.75 per cent by weight). The man who drinks 12 half-pint 
glasses in " a day " or " an afternoon " of this 3.3 per cent beer (2.75 per cent 
by weight) gets in the course of his half or whole working day of 5 or 10 
hours, ^.16 ounces of alcohol, an amount more tlian twice as large as that set by 
Austie* (1.5 oz.) as the amount that the body could dispose of in 24 hours. 

"Applicants for life insurance who exceed 'Austin's limit ' were classified as 
steady free users. The mortality in t^iat class was double that among the 
general body of policyholders. * * ♦ The man who passes JAnstie's limit ' 
goes with a substandard class and a poor substandard class at that. While 
individually he may escape, he belongs to a class that is fated to lose twice as 
many men in the same space of time — as many men in the same space of time as 
the general average." * 

Of course the less amount of alcohol there is in a beverage the less 
harmful it is. But, as Dr. Howard Kelley has well said, anything 
above one-half of 1 per cent of alcohol would be dangerous. This 
is true even if the question of law enforcement were not involved. 
The experience, however, in the dry territory of the United States, 
which comprises 90 per cent of it geographically, proves that any 
alcoholic content larger than this jeopardizes law enforcement. The 
very small amount of alcohol in the human system to which Mr. 
Untermyer refers is used for producing heat and not as a food 
material, which would be used on certain occasions for heat, and 

1 Committee of British Board of Control : "AlcohoV' p. 92. 

* E. L. Fisk : "Alcohol. Its Relation to Human Emciency and Longevity." 1917, pp. 

i Anstie : The Practitioner. Vol. XIII, p. 17. 

* E. L. Fisk : Ibid. pp. 22-24. 
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to that extent it is a substitute for food. It simply saves food from 
being used for this purpose, but is not a food product. We some- 
times dump garbage in the furnace, but no one would contend that 
garbage was a practical or useful fuel. 

Nature is a better adjuster as to the amount of alcohol needed in 
the system for this purpose than the brewers and other dealers in 
a commercialized corrupt traffic, who use their product to make 
alcoholic addicts, take money from them which is needed for the 
support of their families, and in many cases ruin their efficiency 
and morals. To insinuate that every person is a walking brewery 
is ridiculous, and even if he was he does not need the aid of outside 
brewers to help supply that need. 

The declaration that no scientist will say that one-half of 1 per 
cent beer is intoxicating sheds no light on the question, even if the 
statement was true. This is not the issue in this controversy. No 
prohibition law- defines intoxicating liquor as to make the definition 
of the term conform to what is required to produce visible intoxi- 
cation. It would be impossible to fix such a standard as is shown 
in the brief which we have filed with the committee. Legislative 
bodies define the term "intoxicating liquor" in order to make 
effective the purpose of the original prohibition act. In order 
to do this the law must prohibit all of these subterfuges and alcoholic 
camouflages that will make the enforcement of the law difficult. 
It is fundamental that the legislative body must have the power to 
make its own laws effective, otherwise laws that are placed on the 
statute books would be nonenforceable. The only question to con- 
sider here is. Does the definition have a reasonable relation to the 
admitted purposes of the prohibition law ? Is it appropriate legis- 
lation to make the eighteenth amendment enforceable? We have 
set forth on pages 58 to 65 at the committee hearings on this bill 
the Supreme Court decisions showing that the purpose of this legis- 
lation is to discourage and prevent the consumption of liquor; 
that because of the deleterious effect of liquor the Government has 
an enlarged power over it that does not apply to ordinary com- 
modities; that the lawless character of the traffic makes necessary 
the enactment of prohibition laws, which would not be upheld if 
applied to decent and useful products. We have also shown that 
the United States Supreme Court and the State supreme courts 
have uniformly sustained these laws, defining the term " intoxicat- 
ing liquor," because they have a reasonable relation to the end 
sought by the legislation. 

Thirty-three prohibition States and 13 local-option States have 
demonstrated that in order to enforce prohibition it is necessary to 
define this term. Congress defined the term in the Indian liquo'r 
law, the District of Columbia and the Alaskan liquor law, and other 
Federal authorities. The courts have sustained all of these laws as 
valid enactments. Why, then, after this experience in the States 
and the United States, which is conclusive on this point, should 
Congress start backward and adopt a standard of legislation on 
prohibition which has been discarded for years in prohibition ter- 
ritory ? The definition of intoxicating liquor in prohibition States 
will be found on pages 65 to 69, Part I, of the Senate hearings on 
this bill. We challenge our opponents to show a single up-to-date 
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decision which holds that the legislative body does not have power 
to define this term. The Congress has defined 256 terms in the 
statutes; many of them are words and phrases found in the Consti- 
tion. Why should Congress halt now when the necessity for defin- 
ing this term is greater than in any instances where it has been de- 
fined? 

The seeming anxiety of the brewers that the proposed definition 
of liquor will make the law unconstitutional will not be taken se- 
riously. If they were half as sure of this as they pretend to be^ 
they would not oppose it, but would let it be adopted and then have 
the courts set it aside. They are not alarmed because they fear 
Congress will exceed its authority; they are alarmed because they 
fear Congress may use the authority the courts make clear they 
have the right to use. Those who have been fighting for this legis- 
lation are willing to accept the challenge of the brewers on this 
I)oint and let the courts determine the validity of the proposed pro- 
vision which has precedent, and has uniformly been sustained by 
the courts. 

Mr. Untermeyer advances the novel proposition that under the 
eighteenth amendment the Federal Government must . have " the 
assent of the State " in the enactment of laws prohibiting liquors ; 
that this is what the concurrent power section means. 

The " coneiirrent power " clause is included in section 2 of the prohibition 
amendment, which reads as follows: 

" The Congress and the several States shall have concurrent power to enforce 
this article by appropriate legislation." 

Opponents of prohibition assert that the eighteenth amendment can not be 
enforced until the State and Federal Governments enact identically the same 
laws on this subject matter; tliat concurrent power means joint action, or 
exactly the same action on the issue involved. The friends of the eighteenth 
amendment insist that concurrent power simply means equal power or authority 
on the part of the State and Federal Governments to enact prohibition legis- 
lation and that the use or failure to use this power by one does not prevent 
the other unit of Government from using its full power, or part of its power, 
to carry out the manifest purpose of the eighteenth amendment. 

In constitutional law, power is simply the right to take action in respect to a 
particular subject matter. The power referred to in this amendment is the 
govermnental power to enact legislation to enforce the prohibition amendment. 

In the long line of decisions the word " concurrent " has been construed to 
mean the following : " Contributing to the same event or effect " ; " cooperat- 
ing " ; " seeking the same objects." These and many other similar court con- 
structions make clear that two units of government may be given authority 
or power to carry out the purpose of the eighteenth amendment. There is no 
limitation on this power except that these units of Government can only use 
tiiat authority in harmony with the purpose of the eighteenth amendment. 

The opponents of the eighteenth amendment err in claiming that concurrent 
legislation must be enacted. The Constitution does not require concurrent 
legislation before the eighteenth amendment can be enforced. It simply confers 
c«>ncurrent power upon the State and Federal Grovernment. There is a vast 
difference between two units of government having power to do a thing and 
making the enforcement of a constitutional provision contingent upon the 
State and Federal Governments enacting concurrent legislation. 

The section in controversy was inserted by the House in place of the pro- 
vision which was originally adopted by the Senate, which reads as follows: 

" TJie Congress shall have power to enforce this article by appropriate legis- 
lation-" 

The Judiciary Committee of the House raised the question whether the States 
would have complete and ample authority to enforce prohibition if the Senate 
provision was adopted. Such power was not exactly given. Many of the 
ablest lawyers in the Senate contended that States would have power to enforce 
prohibition under the clause which they adopted, because power was not specif- 
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Ically limited or taken from the States. If the Senate provision had been 
adopted, the courts probably would have construed the amendment to give 
ample power to the States to enforce laws providing for the prohibition of the 
beverage liquor iraflic. It will, therefore, be seen that the clause which the 
wets hope will weaken the amendment and render it unenforceable was de- 
signed to strengthen it and give it effectiveness. 

The doubt which arose in the minds of some of the Congressmen concerning 
the power of the State under the Senate provision was based upon decisions of 
the Supreme Court like the following: 

" Whenever the terms in which a power is granted by Congress, or the 
nature of the power required that it should be exercised exclusively by Con- 
gress, the subject is as completely taken from the State Legislature as if 
they had been expressly forbidden to act on it." 

The House Judiciary Committee, in order to make this power of the States 
more certain, inserted the ** con'oirrent " clause provision in the act, so that 
there would be no doubt that the State would have full power to enforce the 
prohibition within its borders. 

HOW AMENDMENT WIIX BE ENFORCED. 

Congress, having the power as well as the obligation to enact legislation to 
enforce the amendment, will doubtless prohibit the manufacture and sale of 
intoxicating liquor for beverage purposes and place the obligation upon the 
Federal courts to enfore the prohibition act and outline the procedure for it* 
enforcement. It is stated by opponents of prohibition that this policy will rC' 
suit in a conflict between the Federal and State laws, and that concurrent 
power under such a condition is impossible. 

The Constitution must be construed in its entirety. Article VI of the Con- 
stitution was not amended or repealed by the eighteenth amendment. Article 
VI says: 

" This Constitution and the laws of the United States which shall be made in 
pursuance thereof and all treaties made, or which shall be made, under the 
authorities of the United States, shall be the superior law of the land, and the 
judges in every State shall be bound thereby ; anything in the constitution or 
the laws of any State to the contrary notwithstanding." 

The Supreme Court in construing this has said : " It must always be borne 
in mind that the Constitution and laws of the United States are as much a part 
of the law of every State as its own local laws and constitution." This power 
of the Federal Government over the State government was illustrated in the 
West Virginia case decided by the Supreme Court in January, 1919. The court 
said: 

" When Congress exerts its authority in a matter within its control. State 
laws must give way in view of the regulation of the subject matter by the 
fiuperior power conferred by the Constitution." 

While the State is given equal power within its jurisdiction to enact laws 
prohibiting the liquor traflic, if it does not use that power to the full extent, 
this will not prevent the Federal Government from carrying out the full pur- 
pose and power of the eighteenth amendment as authorized in the Constitution. 

There will be no more conflict than there is now between offenses on the same 
subject matter which are defined by a Federal and a State Government. There 
are varying and even conflicting standards between the State and Federal laws 
as to what is intoxicating liquor, adulterated foods, drugs, etc. A citizen of a 
State who is inclined to break these laws will have to inform himself as to the 
provisions of both Federal and State enactments and conform his conduct to 
both. The eighteenth amendment notifies him that the beverage liquor traffic 
is prohibited and there Is no limit on the power of the State or Federal legisla- 
tive bodies in passing laws which have a reasonable relation to the eod author- 
ized. The Federal court will enforce the Federal acts. The State courts will 
have at least as much authority to make arrests and help to enforce this Fed- 
eral law as they have to enforce any other Federal law. Section 1014 of the 
Federal statutes provides : 

" For any crime or offense against the United States, the offender may, by 
any justice or judge of the United States, or by any commissioner of a circuit 
court, to take bail, or by any chancellor, judge of a supreme or superior court, 
chief or first judge of common pleas, mayor of a city, justice of the peace, or 
other magistrate of any State where he may be found, and agreeable to the 
usual mode of process against offenders in such State, and at the exijense of the 
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United States, be arrested or Imprisoned, or bailed, as the case may be, for 
trial before such court of the United States as by law has cognizance of the 
offense. Copies of the process shall be returned as speedily as may be into the 
clerk's office of such court, together with the recognizances of the witnesses for 
their appearance to testify in the case. And where any offender or witness is 
committed in any district other than that where the offense is to be tried, it 
shall be the duty of the judge of the district where such offender or witness is 
imprisoned, seasonably to issue, and of the marshal to execute, a warrant for 
his removal to the district where the trial is to be held. (R. S., sec. 1014; acts 
Sept. 24, 1789, c. 20, sec. 33, 1 Stat., 91 ; Mar. 2, 1793, c. 22, sec. 4, 1 Stat., 334 ; 
Aug. 22, 1842, c. 188, sec. 1, 5 Stat. 516.)" 

The State courts, with the larger number of officers and more adequate law 
enforcement machinery, will enforce the laws enacted by the States in order to 
make prohibition effective within their borders. When a State and a munici- 
pality have " concurrent power " to prohibit the liquor traffic, each enacts its 
own laws. The municipality ^enforces its own laws within the municipality. 
The State enforces its State law, not only in the municipality but throughout 
the whole State. Each unit of government enforces its laws throughout the 
entire territory within its Jurisdiction. Many dry States give not only "con- 
current power " to the municipal council and the State legislature to prohibit 
the sale of liquor, but they confer " concurrent " jurisdiction on city, township, 
county, and district courts to enforce the law. 

The suggestion that the " concurrent power " clauses gives one State author- 
ity to enact a law which will apply in another State will not be taken seriously 
by either lawyers or laymen. *' Concurrent power " simply means equal power 
for both the State and the Nation to enact laws prohibiting the beverage liquor 
traffic within their respective borders. 

To give two sovereignties " concurrent power " over a given subject matter is 
not a new doctrine. Both the Federal and State Governments have power to 
regulate elections for Congress. ( See ex parte Yarbrough, 110 U. S., 662 ; Com- 
monwealth V. Kitchen, 141 Ky., 657; In re Coy, 127 U. S., 743.) 

It has been held by the court that persons owing duty to two sovereignties 
are amenable to both. Justice Grier in rendering this opinion said : 

" Ever.y citizen of the United States is also a citizen of a State or Territory. 
He may be said to owe allegiance to two sovereigns, and may be liable to 
punishment for an infraction of the laws of either. The same act may be an 
offense or transgression of the laws of both. ♦ * ♦ That either or both may 
(if they see fit) punish such an offender can not be doubted. Yet it can not 
be truly averred that the offender has been twice punished for the same offense ; 
but only that by one act he has committed two offenses, for each of which he is 
justly punishable. He could not plead the punishment by one in bar to a con- 
viction by the other." 

Justice Hook, in case of McKinney v. Landon, said : 

"It is no defense to a prosecution for a violation of the antitrust laws of a 
State that the accused by the same general course of conduct has also violated 
the similar laws of the United States, or, indeed, has been punished therefor." 
(209 Fed., 300, at p. 307.) 

It has been repeatedly held that when the Government is given Jurisdiction 
over a subject matter it may enact laws to make its power effective. The 
Supreme Court said, in re Raher (140 U. S., 345), that the Wilson Act' was 
"enacted In the exercise of its police powers." In the case of Hoke v. State 
it says: 

" Congress may adopt not only the necessary but the convenient means nec- 
essary to exercise its power over a subject completely within its power, and 
such means may have the quality of police regulation. » ♦ ♦ Our dual 
form of government has its perplexities. State and Nation have different 
spheres of jurisdiction, as we have said, but it must be kept in mind that we are 
one people, and the powers reserved to the States and those conferred on the 
Nation are adapted to be exercised, whether independently or concurrently, to 
promote the general welfare, material and moral." (227 U. S., 309.) 

If " concurrent power " may be exercised by State and Nation without this 
provision in the eighteenth amendment, it will not be hindered by having the 
authority for the exercise of the power written in the Constitution. It is mani- 
fest from this and other decisions that the court is not alarmed at any effort 
to bring about cooperation between the State and Federal Governments. The 
Federal court would find no more difficulty In sustaining laws under this " con- 
current power" clause than State courts find in sustaining laws which give 
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"•concurrent power" to a municipality and a State to prohibit ttie sale of 
liquor and then confer " concurrent " jurisdiction upon local and State officers 
to enforce the law. 

We respectfully submit that the brewers have a poorer claim for 
leniency than any other class of liquor dealers. The story of their 
corrupt methods in politics, their lawlessness, their unpatriotic ac- 
tivities, and their vicious influence is set forth in the report of the Sub- 
•committee of the Judiciary under Senate resolution 307. This is not 
rumor or the ravings of some prohibition fanatic, it is the finding of 
a committee after hearing volumes of sworn testimony on this subject. 
It reflects no credit upon the organized liquor traffic of this Nation. 
Every patriot who reads that report will realize that the most vicious 
and corrupt influence in American life has been put under the ban 
of the law by this eighteenth amendment. In the light of this 
testimony the people confidently expect that no member of Congress 
will give comfort or quarter to this vicious traffic by voting for a 
nonenf orceable or ineflEicient law enforcement code. The courts have 
made clear the right of Congress to destroy the last vestage of the 
beverage liquor traffic. The overwhelming sentiment of this Nation 
will be disappointed and chagrined if you fail to do it. 

Senator Sterling. The committee will now adjourn until to-mor- 
row. 

' (Thereupon the committee adjourned to meet at 10.30 o'clock a. m., 
Thursday, July 17, 1919.) 
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